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A 



HILARY term; 

a6 Geo. If. 1753. 



iwi 



Stevens, of theDcimfebf Wifci vftfus TyrcU. C. B. 

^N aa ^i^ment of copyhold lands this €afe was refenrcd at ActtAomfor 

1^ the affizes fpr the opinion of the court» which itates, That ^^^^ 

7# yenmngi^ being feifcd.in fee according to the cuftom of the "*'* *" ''^ 



mHaor of the copyhold lands «in queftton, died^ apd^ the fame copvboM 
defcended to his heir at hw Franco the wife of IVilUam CUary, ^^ 
fiAjca to 7. 7/wfm^/s widow ffi?iirif«d'8 cftate I th^t Frames JJ^tofhw 
the wife 01 Ivtlliam Geary was admitted, and being folely exa^ hoibandU, 
mined, furrendered the premifes to the ufe of herfelf for life^.,^* 
remainder to Hinry Wife in fee } and that WiUiam Gearj her 
hniband then living did not join with her, that Henry Wife was 
admitted to remaiiuler in fee,* that WiUiam Gea^y (liedin*i739» 
and Henrietta the widow is alfo dead ; and that there is a cuRom 
in this manor that a feme covert ftifed in fee of copyland landf ^ 
maf difpofe of her eftate without her husband's joining. A 
rerdi^'was taken for the plaintiff, who claims under thrfole*^ 
furrender of Frances the feme covert, which is void if the cuilom'^ 
be not a good one* 

After feveral arguments, the whole court were clearly of op-" 
nioa that this was a bad cuftom ; and Wlflej Lord C. J. in giv- ' 
ing the judgment of the court faid, diat Juftice Murnett (who 
I now lately dead) was of the fame opinion. 



It is not ftated whether the feme coirert bv the cuftom was to ^ 
be folely and fecretly examined, though in fa£l (he was fo ; nor 
is it ftated that the hu(band by the cuftom was to confent though 
he did not join, and therefore it muft be taken for granted he 
did not confent. 

In fopport of the cuftom was cited a Danv. 4i^- 430.pl. ia» 
%here it is faid that it is a good cuftom in a copyhold manor, 
that a feme covert, with or without the cm^Teni ot her huftiand^ 
snaT dcvifis her copdtoU hmds to her huftsuid) or whom (he 

VWl^tk.^ "^"^ B pleafes; 



.-/ 



z Hilary Tbrm, 26 G^<?. II. 17^:3. 

pleafes ; but this is not rightly abridged, and (hews what Irttle 

credit ought to be given to abridgments. The caf<- nbuiigfl is 

anonymous in ^O0r 123.^/. 268^. and the cullom there found 

on a fpecial verdi£l is, that a feme covert with the ajpnt of her 

hufband may devifc her copyhold lands to her huiband or any 

Dyer 363. b. Other, which the court ^o<ight w:^ ajpt an tknteapfcyiiable cuf- 

DavM 30. torn ; but that^ not the'^refent cafe, Vhrch mtift bfe taken to be 

y^' ^* without the aflent of the huiband. 



Codb. 143. 



It was faid, that if i fehie covert levies a fine it (hall bind 
her and her heirs, if the hu(band does not enter and avoid the 
cftate of thcconufee, becftffe fhc WlsXarftiined, and had power 
over the land, i o Rep, 43. a. But the reafon given in Hoh, 225. 
is, that (he is eilopped to fay (he was covert ; and a fine levied 
by^ feme qovcrt of ficehold lands jvas .compgj;pd to a furrendcr^ 
by her in fee of copyhold lands entailed, wlrcrcof no fine" can *» 
be levied^ and which would bar the iiTue; and this at (itft 
fe^med to have forhe weight with the cottrt ;" but iat length 'they 
refolved that this cuftom cannot be fuppofed tfo have had any 
reafonable cotnmencement, that it is contrary 10 law and the 
policy of the nation, and tends to make wives independent of 
their hu(bands ; that no tolerable reafon wais given at the bar 
for this cuftom. And the irerdi£l was fet afide, and judgment 
given for defendant, the heir at law of tWanees the wife of 
' iViUiam Geary. 



t,ecmwrf 
aflKnded ia 
the return 
«f die writ 
•fieifia* 



Watfon Demandant et Locfcley Tenant. C. B. 

>TrHE writ of feifmupon a common recovery was teftedy>- 
•* cundo (U£ Junii anm \ 3 Get/rgiiy 'rettirnable trej Trin. The 
return made by the (hcriff was thirt>; " Virtute ijlius brevts mihi ' 
^^.direBi duodecimo die Jutiii annv infrajhripto habere feci infra" 
** fiominato JViUtelmo JVatfon plenariam feiftnam d^ acris tnfrafiripiisr * 
** cum pertinentiis prout interius mihi pracipitur Johannes Lock 
** mUej, (5* IViiliehnus Ogheirnr nutes^'viceamtes ' Mid'dlejhiia,** 
Now the words annd' hifrc^cnpto rtf^x to the tefte of Ihe writ, ? 
which was in the ijthr ye^M: of X.'G^^ r^but the i2th^of Jknr 
was in the fir ft year of hisl^ri^feot.Miijefty; fo thecourtf upon ' 
reading the writ and the return, ^ordipred the year to be amended 
as a snfprifioii of the cfti;!^ withdut-aitj^rii^ 
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feASTEk TERM, 

26 Geo. IL 17^3. 



Robetts ver/iis tierfon* ,Cl B; ^ i 

THE' plainfiiF, who is a married woman, entered into a bond A jodgment 
as fecurity for the defendant for 100 A; and by way pf \f^^^ 
counter-feeuritVi the defendant executed a bond and warrant of ^m"it void, 
attorney fo confefs judgment to her. She having been Q'.^iiged •"* ^o '**^ 
to pay 50/. for the defendant,, has^ entered up the judgment .*^^* 
upon the warrant of attorney; and takm out eiecution there- • 
upon. It was now mov^ed to fibt the judt^mcnt afide, and to have , 
the money paid into the hands of the flieritf reltorcd to the de« / 
iendant. 

PercuriarH'^^k judgment at the l*uit cff a feme covert is void, 
and fo is her bond ; and the money the paid for the defendant . 
was her hufband's, and he may fue for it ; ^o the judgment muii 
be fet afide, and the money in the (Iierlff's hand^ re(l(>red. 

•WhcFeapon the parties compromifed the matter, and a. ryle 
Wf4s entered intp by confeut that no action fliould be brought on , 
tithcr fide. 

Scott v^jr^if Dixon & al. C. B. 

A CTION' of aflault and falfe'imprifonmerit. The defendant Araolt and 






pleads Not guilty as to all the trcfpafs in the declaration ^tnpnion' 
eicept the aflault, imprifonment, and detaining the plaintiff in ^Jq^:^ 
prlfon ; and as to that he pleads, that Dinah Sccit fued out of ti6ei uo<kr 
this court a writ oisapias ad refpondendum^ dirtied to the (heriff • cj»p'«t ad 
ti,CumherIand to take Jonathtn Scott (the now plaintiff) to anfwer ^^^^^p!"^^^ 
Dinah Scott in a plea of trefpifs, and alfo of a plea of trefp.ifs tirTi^pliet 
upon the cafe upon promifes, ti^^., which writ was delivered to ^^ ***2Sllr 
the (heriff, who made a warrant thereupon to two of the defend- J[*^7roii)iUt 
ants James and Jf^illiam Scott^ and the other defendant Dixon arrc.'l and 
(^ho is the keeper of the county gaol) affiiled, which is the ***^'^? 
fame affinlt and imprifoai^ent coibplained of; ' *^7prjty^^ 

jvdgmca^, bcciufe the defendant iuMladbqowlcdged the trefrafs ; this it naught, and the plaintift ought 
to ^ Bude a netr a^gnmenc. 

B 2 The 



Easter Term, 26Ga.IL 175^ 

Thr pfaiotVirpJks, si4a«Msdhe|nc6iiKdtDt]ieflieriff 

cvn 6t Ac ^rtnyJjBJiSf wfco jinBiii dhe pfaiBtiff^ tnCfrhjf and 
d dk w tmd iim to Ae other dcfiadat Ainv dhe gMilery who re- 
ieaicd ham horn tbt aneft, tad fcamaed ham to go M large oat 
€ihm csStodj, lad thae ibiimm ia ^ the 4cibid^BCs,took him 
apHi; whcKfarCy aa ihc dtSeadaais hoK ackaowltdged the 
Mi afimk aad iiprffiMi— t, he poja j mi gnu nt and hb 
driirTMfant dcflHis pBeailf ^ aad piainiii' joins in 



le vas objeAed for the Mcabads^ dkat the replication was 
bad, becanfe it does not cmfcis and amid, nor trarerfe the ma- 
terial faAs in Ac d c fcntfau t^s pka, which is a complete jnftifica* 
tsoa of dk afianh aad imprifboment in the dcrtmrion, which 
fj^ are all admitted, and aooeof them denied or avoided ^ and 
if these' were two afenlts and imptiummft, die plaintiff 6|^fat 
tofaavemadeaaewaS^ninent;asin trcfpa&iAac the defend- 
ant jnftifies onder a fionce far Ac pntting in of hb catde into 
the pfsuntiff's doCe, theplaintiffmajcome andrcpfy, that ttis 
▼erf trae I did licence yon at the time yon laf , bnt jon put in 
your cattle at another time w ith o wt mj kaic» which muft be 
jrf w ettd by a jnfiificatioo, or Not gmky : fi> in the cafe of a 
way. 

For the pbintiff it was (aid, that the leplication was well 
enough, and the defendant might hare denied that he permitted 
the plaintiflF to go at brge after tfie arreft, and a new amgnment 
is not neceflary $ but if it is, it ought to hare been ihewn for 
fpecial caufe of demurrer. 

In reply for the defendant it was fatd, if he had taken iiTue 
upon the bttcr part of the replication, it would hare been a 
departure. 

^^ • 

Cttria — ^The defendant's plea is a complete anfwer to, and juf- 
tification of, the trefpafs* afiault, and impiifonment bid in the 
rleclar;itiony which the pbintififlias admitted to be true : now if 
there w^s any afTault and imprifonment befides that which is 
juftifi^d, the plaintiff ought to have fet it forth by way of new ' 
afljgriment; but inftead of doing fo, he has only faid that the 
defendant Dixcn the gaoler idifcharged him from the arreft, and 
the defendants afterwards took him ; wherefore inafmuch as the 
faid dcfefidsnt has acknowledged the faid trefpafs, he prays judg- 
ment and his damages. Now it is moft plain the trefpafs ackpow- 
Cf», Ctf. Icdged IS the trefpafs in the declaration^ which has been fully 
*»•' ' juftified by the plea j and therefore it is abford for the plaindn 
to pray judgment of the trefpafs acknowledged, feeing the defend- 
ant has confeiTed, and avoided it. And they Inclined to gire 

judgment 



'ju^tbent for the (iefendant^'b^^ T t ! 

was'iiaiightYdr want of a novel aiEgnment* tedadj^urnatur. 

Serjeant PooU (ox die ^efcndarit^ j^rjeant iVynne for tHe . 

plaintiff. 

Adams verfus Freeman. B. R. 

A SSAULT sind imprifomnent* ^ Defendant jafttfies under a imprlfim- 
^ fflpiij r&ued out of a "bafe court in an aflion of idebt, and "J*°^' ^r 
Ihews that a nlaint was^. levied, iiT taliter proeeffumfyit tha^ a Sfa^^liSf' 
r^iflbed, Csrr. ^ PlaintiiF demurs; and it was objeded, thiit %c%^%t 
the pica was naiigTit, Bccaiifc it does not appear that any fumnwns <J«*>«w«k»fe 
iflucd before the capias. &cJ per totam curiam, taliier proceffum oat&twLig 
fmt that a capias iniied ts well enough, and we will fuppofe every my fum- 
tKing regular below. Judgment for die defendant, . ">^«» "** 

Ante, Murray aod WiUbn. 



Cooke & al. verfus Pettit. G Br 



D 



EBT upon a bond brought by the plaintiffs as churchwardens Dei»t opon • 
of the parilh of A. The defendant craves wr of the bond, *><>■<* *». <*»« 
and fcts out the condition, which Is, that if Ke kfeepi the parifli h^J,Sef? 
barmlefs, and maintain a certain baftard child, then the obligation from keep- 
to be void, otherwife to ^main in forcfe ; and then pleads non injj « btftari 
imnlficatus. The plaintiifl^ reply, that the defendant did not Nolf'dtmn?- 
provide for and maintain the child from fuch a day till fuch a ficatat. Re- 
day, and that the parifh have been obliged to pay 5 /. to main- Fji^tjo?* 
tain the child during that time •, and this they are ready to verify ; \^f\\, to " 
wherefore they pray judgment. Rejoinder, that the defendant ke«p the 

Srovided for the child during that time; and iflue thereupon, fjjjlf/'^"^ 

^Bich v^as fbuhd for the plaintifls. And in irreft oIF judgment trrucVi™* 

it was obje£ied for the defendant, that it does not appear upon time. He* 

the record that the child was born in the parifti of A.^ and there- Ij^f"^^^** 

fore the plrifh is nbt chirgeable^ arid could not be dkmnified *, mamtained 

JUJd cited 2 Sounds 80. Richards isf al. v. Hodges, .where it ap- it for that 

pears on the record in that cafe, that the baftird child was bord ^^'^^ 

in the parifli : and it w^s faid, that orders of baftardy are fre- f^^ ptatntifF. 

qufcntly quaihed in B. R., when they do not ftate thkt the child djeded, jc 

was botn in the parifli. JS S *^ 

* child «at 

To this It was anfwered, that it appears upon the record that the ^^l** *^ 
|»laiftti£Rs are churchwardens of the parifli of A,, atrd the court ^;^J2l 
will intend that it was proved at the trial that the baftard child 
was bom in the parifli uf A. . And of that opinion was Juftice .' 
Gundrj, (only in court,) and gave judgment for the plaintiffs. 

B 3 " Then 



Cttnotte Then if was jncved th^t it might be refeirred to. the protho- 
re&ircd to - notary to adjaft liow much the parifli wa$ damnifiedi tfic penalty 
Ewm^Kh of the bond bciiig 20b/. feut per (J, Gundrf^ «#fwi«— This it 
the pariQi u oot a cafe within thcjlat. 3 (5* ^,Ann. and we eapnot hinder the 
' plaxiltifis froto taking out execution for the penahy. 

Serjeant Pc^e for the plaintiffs, Serjeant Agar for the defends 
ants. 

Boughton verfiis Chaffey & alt C. B. 

8^^ /^ URlA-^Wc have determined over and over again, that the 
^ plaintiff may except to the bail above, though they are the 
fame perfons that became bound to the fiieriff for the defends 
dm's appearance ; and that the defendant cannot move to Hay 
proceedings on the bail-bond, before he has put iUj and juftified 
oail in the ofigiual adlioq. 



TJIINITY TERM, 

26 & 2jGeo. II. 1753. 



Goodtille, of the Demife of Pearfon, ver/us Otway, 

C. B. 

Det!ie.to TN cjcQment. The cafe was, tcftator being feifed in fee of 
^ f^M'^t X the. lands in que (lion, gave and devifed the fame by his will 
HcriiTwe^iJd ^^ Agnu Pearfin (who was his heir at law) for and during het 
l£ Ogebat ao -life, to be enjoyed by her without moleilation, and after her death 
W'fiST' ^^Jcls^^^nl *^«t and if fhe Uiali have no iflbe, t hat (he (li aM 
JicriSr^. have power to difpofe thereof at her will and olcafure : the telta^ 
l^r wijiacd tor died, and Aj^es Peer/on entered : tliat fhe was the tcftator*^ 



^^caml ^^^ ^ '*?^* ^^^ married the defendant Otwnyy and during her co- 

M^fjqn^ verturc made her will, and devifed the premifes to her hufban4 

fuc nc^er ' HitboUu Oituoy inT his life, if he continued finglc and a widower | 

Alf^**i if not, over, and died without iffae, . 

The 






.' 'The ieflbr of the plaintiiF claifns^ ds heir at bw XpAgnes^ and 
defendant claims under fjer wfll : the queftioh therefore is, ^f^^ 
thcr ^jf«^/ had an eftate in fcccfther as heir at law, or by the 
will, or had only a pbwer or authbrity to difpofe/or iipipoint .^ If 
(he had an eftate in fee, (he could not make aC wiirduring h^r 
coTcrture; if (he had* only an'atithority, Ihc iftfght ixccujtc It 
while covert, was admitted on all hands. .-'•:• 

After argument at the bar, the whole court was clearly of *»'«• ^^>^« 
tJphnonthar-^^/i^'j' had an eftlitd i!i fte-TihTpd^'ISjrfte^WllT, as the ? Roil.Abr. 
contingent remainder to the iflue never vefted : that the teftator 834. 
by giving her power to difpofe thereof at her will and pleafure, 3^**"*'^^* 
in cafe £e had no iflue„ha^ V^^ hfcr'^ fce-ffWpffi.. accorfliHg to * " 
what^s f««iS by Serjeant ^hutthinvorth in i Leon. 283.' where the 
words arc the fame as here, ^jit fuppofing thcfe words did not 
any a fee-fimple, yet as (Ke was JftTir-ariiw, the fee dcfcended 
to her upon the death of the teltator, and (he having no iflue, it 
was never out of her. 

Againft this opinion was cited 3 Leon. 71. where the like de« Latch 9. 
vife was only held to be an eftate for life| with authority to difpofe '.>^' 
of the revcrfion.; l?ut the court (aid that cafe wa$ not law, and ,'' '■^®"*' 
thit the cafe'-tn* r JL^^'.'aS^. was deietmltiea after that in i Mod. 189. 

: /. ., , . . , .... -»-. i»iik.»a}. 

. Tie word tjfue in a will is always a word of limitatloif, and ^' 
makes an eftate*tail ; and fo does the word chUdren^ if there are ' 
nonq in being at the time .of the devife,. and is a word of limif- 
atipni but if there are children in exiftencC} thea it. ia a word 
of.purchafe, . . * •. ; •. i " '^r, 

GfipJryJ* faid, ^gnes took an eftate-taU.and a fee upon con- 
rliflgcDcy'by the , will, «nd had a fee t>y. de(<;cnt ; ICirig y. Metiing^ 
:%Lev.^^Z. inpcbiu; and Sbawv. ^^^^ carried; it .much {ardiet^ 
.ai/ftf, 798. .Judgfnent^for.th^ plainiifiv ^ -• .• ■ - ^' :. v'- 

iruftout wrlut BedwelL G BL - :! 



■.» 3 



Thruftout iwyS// BedwelL G B, 



^HE-kfibf 4>f:tb^ plaintiff died beforethe commiiBon-day of Ldroroftht 

* theafljzes; the caufe was called on, and theplatatiff wsCs Pj|jj|l'5^* 

nonfuited, becaufe the defendant did not confefs leafe, entry, and ^^^^ ^^ 

'"OoferVafl^n^w tt was moved c^n iwhalf of the executor^oTthc the piainuflr 

^WnlW^.lcfforpihat the fuit did not abate hf^hc leflbds death '^^^'^ 

tftcr ifliie joined and before the trial; and that thcprothonotary fefling, aJT 

might tax and allow the executor bis cofta'upon the common Thcexeco« 

!*««&.'•.•. •- .;• -' Xdtx 

-- '■- '■• - • '" "^ ]MWiMC«ftttaaid«a«Kecoaui<)bt&> 

'' • B4 • Oa. 



jSUi to jaSTi^poii j3p0rBSc.'itT- ^ — 

3Bqpe }ud )fipf .a.veofia 6r d^ i 
lib ip^i ^cD3j]jrx€0;i^ no stz 
3(Qr fifii-mfsopf of opfis ni tSat csS^ av 
^pD^ianitf 1^ qb' oAcr fi4ci and cf 




MIGHAELMA6 TERM, 

2yjGeB.1IL 1753. 






£ Si opoo s boDd : oic ocreodsiit cmcs svEFy jBd Kts oiit 



jt^^^^tK tice to the pbixstsf : N«yy the coo di tiDn of diis u liif ^ a wmi i> fwci^ 

MBMKts iiati£tiK&id^^. flidBorranivxyor^qnirfiraBilttsCud 

^^b!f ■»^^ ^<g^ ti^ tiioc of Ins appiratioffti^ them ihk nhigitinn 

i«« to be void, otbcnrife to rcmada in fnU fcxoe; aad' mib Att 

ji, a* dad sxjc rno avay or dcpaxt fnMB the planar dniv die 

tens of his appreoticefli^ Theplaiotfieplicsdiatir. jTpat 

imtcH appremice vidi the pUndi; to ii»rc Ida as fvchmin 

Tvcli a dMT for the tcnn of feva years aad aiC|pK for a bmch 

thai ^. ^. dqnxted from his fervice befbie^ end gf the laid 

term of feren yean. The defieiidaat rejooMt, that die agreement 

bnveeo the pUntifij defendant, and jL it.« was. that A. B. 

fboujd inrve the pbiotiffoidyibr i1k term of fist jibis» and coil- 

eludes vidi an avermeot. Thepbumffdemmtyanda^gnsCor 

canif, that the iBitRr sn the defiendaflt'« iqoi^dcr «a dr^^^ 

f^co his ^ta- 

Upoo d»e argttirat it was ot^oOod for the pUntif » lA IThat 
here isa depaituic; and. 24^, Thai the re}oi»da oog^ toilarao 
cor^dttded u> the o6ootqr- 

Co.pK. Fcr die defmdant it wzs dud, as to the firft oUfifiMblte 

^A^> aUwRj^ilte ttIK la debt cpoa a bond wbesc Aedefdidant 

5 pkads 



pkads conditions performedi the plainttflT rcpKet and alEgnt a 
Dfeachy and the defendant rejoins hew matter in exas/i^ that this 
is a departure ; yet it is >s trjie;ti¥lt fhedefoidant maj introduce 
matter in explanation or fortifictUion of his bar, and it will be 



iHo.dcpaKture : and tl^is the. present G0((e } ior^t do«s not«p|pear 
J>y (i^.confiition fyt ofit, or^pon^tlvejdciiifrntbttr'sjpiMf fisr ham 
Jong, the term was-to, be ; .and^^his rejoinder is ooW .an 
JiM^orJor^afim uf the bar» and not fM^^ipAtlo: ot/;Mi{^. 

Ast^ th? iecond.pbjeQion, it wasanf«eiNKMor<Uiedtfendiiif» 
ihat.the plaintiff in his replication dUcloftis i^w mattor, Aat'tbe 
term was for (even years \ he might have replied fPtiictumttof 
that A. B. departed during the term, and then that would have 
come before the jury, whether the term was for feven years; 
but not having done fo,.but intvoduced new joatter which did 
not appear before, the defendant has fully anfwered that new 
^na^ter, and concluded rightly mtb an airermcnt; and crttd 
J^fre T. Smitif i Fen. lit. 2 Lev* 5* S.*C. as dkeAiy in the 
pcjjifit^o this objeftioQ ; the de(pndant had 00 joccalion to Ji£- 
clo^e.i^ bis plea that the term was for five jeon, as no roentsaa 
fir^ made thereof in the condition 4tf the bond The court ovaw 
Yule^hoth.^e objediooSf and g&i^|«dg(n<»t for the defendant. 
Sf^cifm 4e^iof the fl^miff» £eq^t Foele iattittddoBtdamu 



Julian vtfjftis Sbobrooke. C 6. 

ACIlONuppaabiHofcxchaiigefcroUejhtbytliepayeeagatiit Ai 
^ the acQepcor, who only «cce|^ it in a conditional manner; ^^^' ' 
art. «pon account of the (hip netis when in cafli for the faid TmSt- 
4eicrs<caiKai «nd 4he fUintiff' avers in his declaration that at cJumgeb 
the day when the bill became payable die defendant was in caOi ^I^J^ 
fat die {aid fliip*s cargo. Upon non affiimpft there was a verdifl ^J^*^ 
for the plaintiff; and now Serjeant Agar in arreft of judgment 
obje&ed that the defendant was not liable by this conditional 
accqitance. Sed per nrruim— The objedion was -Ofer*rttled ; 
and they faid there is a difference between this fort of acceptance 
when the bill is di^wn upon the perfon^ and where it is drawn 
npoa goods; and it is now fettled that a parol acceptance of a 
bUl of exchange » fnffident to charge the acceptor, a Sinu 

sooe* 1152. 



ocf^tancc Hm 



to -MlctaAELMAs Tfiitiifi 27&i; K T753. 



Anonymous. C. B. 



KU 



M 'T)^"^ ^'P^'^ abond» nil Jehet^ and a general demurrer : it wa« 
MaguKiai " inriftedl)y Serjeant Drefer for the ddendant, iSti2l ml Jibet 
4emamx. -iD-a bond wat good upon a general demnrrer, and was onlf a 
jeofail ^matter of form ) - thit after a veidid'it wodd make 
a final end between the parties, let the verdift be which waf it 
«%iU.' supper curum^^lt it nought upon a general demQtrer» 
dlongh pd^haps it might be bel^ aft^r a yttUSc* Jodgmcnt 
for the plainCiflT.' 

-BeU v^/^xSimpfon. C B. 

At^Mv^ .TXEBT upon an award, whereby it was awarded that Stm/fiB 

J^J^j^l^ *^ Ihottld pay BeU 22 /., and that they Ihould gifo mutual re^ 

leafes of all a£lioni and demands until the date oime fiiid recited 

i>ond of arbitration* In arreft of judgment after a TerdiA it wat ' 

•objeaed by Serjeant Poole for the defendant, that it does not 

appear in thedmaration, or in any part of this record, that Aere 

eter was any bond of arbitration, to that it ii impoifible fSa.btf 

till what time this award makes an end of matters in difierence 

between the parties, and for any thine that appeare thb might 

« be a parol fObmvOioiu: ^Qma^TjD^ defnidaot has pleaded na 

award \ the plaintiflFhas replied, and afligned a breach for non- 

. .' payment of the money; this might iuiT^ perhaps been a'l^ood 

obje£Uon at the trial, but after a verdiA we will fuppofe that the 

arbitration bond was (hewn at the trial, and was agreeable tm 

. ^e releafe \ fo there rouft be judgment for the plaintiffu Sa% 

jeant IVillfs for the plaintiff. 



i. . . ? » .t 
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HILARY TERM, 

ay Geo. II. 1754; 



Everall vcrfus Mafon, a Prifoner. C. B. 

DEBT upon a judgment : the defendant appeared by attor- ifa yMmm 
ney and pleaded nuJ tiel rtcord^ and ifliae thereupon quod «?{>»« ia 
habeturtaie rfcordums the plaintiff figncd judgment for non- J^*^^^ 
payment of the iflue ; an4 now i( was moved ito f^t it aGde, for pay for the 
that a prifoner is not ob)iged to psiy |br the iffue-book; but by «flae?oriid« 
all the fecondaries then in court it was reported that the prag- ][l'!^,*f,^ 
lice is, where a prifoner appears by an attorney he fliali pay attoraey. 
for the iflue, or judgment may be (igncd ; otherwife It is where 
be appears in perfon.^ Curia - If this had been an ilTue to the 
country we would have fct afid^ the judgment upon paying the 
colls of the motion^ and for the ilTue \ fpr we wii} not let final 
judgment go where the merits have not bec'n tried, and wherp 
the plaintiff cannot fuffer any inconvenience by any aflfeflie^ 
deby, and here he has the defendant's" body in prifon *, but as 
this is debt upon a judgment, there is no doubt but there is (uch 
a judgment; fo there is nothing pf n^erits to be tricd^ aofi 
tbe judgment m\ift ftand. 

Simraons, Vicar of Kendall, verfus Langhorne. C. B. 

,T\£BT upon a. bond : the defendant craves oyer thereof, and Debt on 
*^ fets out the condition : ^ Whereas the inhabitants of Selfide fc>o<*tjl^** 
TiiTc threatened to lue Simmons for nominating William Langr f^^j^ g,. 
^nt to be curate of Seljide chapel in the pariHi of Kendalls Now peocet bj 
the conditioti of thi^ obligation is fuch, that if the above-bounden ^^^^ 
WiUtam Langhorne fliaU fave harmjefs and indemnified the faid ?o1i wri^, 
Vmm Simmons from all damages, expences, and fums of money, orfromfuitt 
which the faid Thomas Simmons or his executors fl>all be obliged JjLJJJ?** 
to pay by rcaf n of the faid Thomas Simmons's making fuch no- Noadumi. 
niiDation, or (hall fave him harmlefs and indemnified from all'ficatvt; 
fuiu, fafr. by reafon thereof, or, ^c. then this obligation to be '^l^jj'*^ 
^ifni^r breach that he w^t obliged to pay %h a A^ by raUbn of f^ch nominadoii. but 4oes aa^ 
f<) l^ow be wat o^igcd j ^ad wcU ciioush* 

▼Old, 



12 Hilary Tt'Si»^2y Geo. 11. 1754, 

Toid, otherwife, isCc. and pleads non damnlficaius : the plaintiff 
replies, and affigns for breach that he was obliged to pay and 
did pay fo much money by reafon of fuch nomination of Thomas 
Langhorne to the faid curacy of Sel/ide : the defendant demurs 
generally, and the plaintiff joiaa in demurrer* 

It was obje£ted by Serjeant Poole for the defendant, that the 
replication is not iffuaUe^ thatthe breach afligned is ill, becaufe 
the plaintiff only fays he has been obliged to par, and did pay 
fo much money by reafon of fuch nomination of Langhorne to 
the curacy, but does nc^itjknv he ^vai obliged to pay it, whether 
by fttit, or how, and the condition is to fave him harmlefs 
from fuits; and cited Cro. Car. 363. Bro. tit. Condiiton^ pL 3^6. 
2 Bulf^ njT. Rieve t. Harru. 2 Vent. a6i. Luhv. 470. 
J BrM^sEnt. "194. Tomfotfs Ent. 14^. WJnch.Ent.2Tl.21i* 
2 Sound* Si. I Saund. 114. 

On the oth^.fide it "was anfwered l>y Serjeant jDraper^ that 
fince all the cafe^ cited ilie Jlat. 4 C^ 5 jlnn. for amehament of 
die isrw was made^ ^d if the breach be HI affigned, it iis only in 
firm not itt /usance, and thb is upon a general demurrer ) but 
he infifted the breach was well aHigned and ifluable ; for where 
the conditioti is iti the disjuhdiTe, as it is here^ if any on^ breach 
"be alTigtied, that is fu'ffident ; aiKd here il is afligned in the very 
words of the condition. That the plaintiff was obliged to pay and 
ditl pay To much ilnon^ by reafon of fuch nomination ox Lang^ 
'tame to the curacy 5 ahd there is ho occafiph to Jay how he was 
obliged to pay it, whether by fuit in Chancery, (which was tke 
trud)>) or how otfaetwife. 

Cttrid'^^ht obje£tioii ought nbt to prevail, for this is pn^y 
'matter tat form ^ Imt if it was matter of /uhfiance^ the breach is 
well enough affigned and iffuable, aiid it might be tried by the 
country whether the plaintiff has been damaged by reafoh of 
tkt nomination to the curacy. Judgment for the pkintiff per 
tot. cur. 

* ^ In Hilar) iraeatioti Mr. Juftice Gundrf died upon the weftem 
Circuit, und Lotd Chief Juftice Lee ditd at London about the 

fmt time. 



i '3 1 
EASTER TERH 

iyGeo. II. 175^^ 



TIK term bflgan upon the firft daf of Msy: upon the fi^. 
€f>nd o( Muft Sit Diulby Ryder, knt« the Attorncf-Gene- 
r^t and the hD^iucablc Henry Bathurjl efq. were called to the - 
dflpee.of.{injeant3iatJa)¥| .and the fame day kept their feaft in > 
I^m^ff^ Jifiii« jis^ ; th< former was appointed Lord Chief Jnftice < 
of tb^ S^jPgJs Scncby and the latter a Juftice of the* Common j 
I)q9%iqidLfoQk.their.placcs in the refpedive courts on M^doff 

4l(!r4i7S4f. 

Ho!!a of.tbjK Deipifc of' J^flfereys & al. ver/us Hea. 
Hi«fc8Mih&al. C.B., 

ini<to" 
P JECTMENT ! verdia for the plaintifF fabjefl to the op . . a furrender 
**• of the court upon this cafe : Jvfeph Jeffereys being fcife^ *** to one who it 
fee of the copyhold lamls in queftiooj (which he held of the ma"^ ^wiwded of 
of HigweUt whereof the defendant Sir H. Hicks is lord,) by hw Snjld*2i 
will, dated in 0^9her 1746, devifed the fame in fee to Eizabe^ fore admit* 
Jefenys, and furrendered the fame to the ufe of his will ; ^^^i^ 2^' ^ 
upoii-tbe x^lkoi M^rcb 175^, Elizabeth Jeffereys was tried and forfcitodto* 
conn£led for the murder' of the tedator, and was afterwards the lord, but 
hanged-, that the teftator died feifed, and -E/iz. Jeffereys wza *«^«» 
never admitted tenant, nor ever did any a£t to ihew (be tkefiirrea- 
wuihc- lord's* tenant I diatSir H. Hicks never entered, but the ^ 
homage preiented the -attainder of 'Etiz. Jeffereys , and the pre- 
miies in qiieftion have been granted to the defendants, as being/ 
forfcioed to the lord by the attainder. The leflbrs of the plaintiff' 
d»m on&a&.heir at law to the devlfor, and the other as heir of; 
ESx. JeffitreySf and -the defendants a» lord of^ the manor <and ^ 
purchafors under him. Three queftions were made upon thSi ' 
c^fe, i^p Whether. the lands were forfeited to the lord? 2^9 
Wbether the furrender to the ufe of Eliz. Jeffereys did not fxfi* , 
vent the defcent; to the teftator's heir at law f and, .3^,.WI|Ctii(r '. 
the attai|idi:r did not hinder the defcent to her heir ? 



But opoo the argument, the |hree quedions.wer^ reduced to ^ 
iie,,to wit, Wfaei 
kid iiicb eftate^or i 



(me,, to wit, Wfae^dr Mifs 7^2^47/ by the will and furrender^ 
intereft in the'jpremiik^^s/(he could f^^ 



the 



t4 £ast£R TeiIm, 2^ Gio. It. 1754. 

ttc lord of the manor ? for if (lie had not, either the heir Of tlit 
devifor, or the heir of Mifs Jfffireys^ will have title* 

It was argyed by Serjeant WVltf fpr the, pkintif, that the 
heir at law oif the devifor had title, and that fiothing^im ever in 
Mifs J(fertjs^ and that by the furrender alone without admif- 
fion (he never was tenant to the lord either in Lw or in deed ; 
and that before admifllon a purchafor of copyhold lands cmonoi 
bring an eje£iment for them, as an heir who is by defeent maj 
do \ and the reafon is, becaufe the admiffion of the aiiceftor id^ 
in law, conGdered as the admiffion of the heir to many purpofes^ 
but the admiflion of the furrencferor is not the admiffion of the 
furrenderee, and the furrenderee cailnot do any fegal zBt before 
admti&on ; there never was any privity between Mifs Jifffirgfs 
and the lord, (he never had any eftate in the Iftndsi ind it is 
abfulrd to fay (he forfeited what (he 'never had ; the eftate de- * 
fcendod to the devifor's heir, who, in fuppofition of taw^ was 
the tenant to the lord immediately upon the death of the^etifor; ' 
Cro. El. 349. Teh, 141, 145. 2 Bulfi. Foord 1r. Hcjtim. 
Thefe cafes prove that the- furrenderee has neither jmm rt oor* 
mi rem before hb admittance* 

For th<* defendants it was adniitted by Serjeant Prtmei that if 
Mifs Jeffereys had nothing in her, neltfeer jus W re nor ad rem^ 
Ihc €ert4inly could forfeit nothing. But he infiftcd that upofl 
. ^the death of her uncle the devifor, and before- her attainder, (he. 
had a capacity- to take under the will and furrender, and had a 
right to be admitted tenant, although (he would have fot(eited 
upon being conviiSed ; for a perfon may have a capacity to take, 
though not to hold, i Irift. 2. a. b. and a perfon incapable to 
take for himfelf (hall be capable and prefumed to take for the 
benefit of the crown, fo may-Mifs JffferiifS be prefumed to take 
for the benefit of the lord. 

But it is obje£ied (he was never admitted, and (he could not be 
tenant without it. In anfwer to this, (lie certainly had a right 
from the inftant the devifor died, and after admittance could 
recover the profits and rent from the time of his deaths and to 
fay the heir (hall have the profits until the devifce (hall be ad- 
mitted is very ftrange* Mifs Jeffereys certainly hnd jus airemi. 
fot upon the will and furrender the lord was bound to adnut her . 
upon that title. - 

• . * .• • ' . . t * 

'Suppofe a furrenddr be made to the ufe of J. &., and the lord . 
• . TCjfceiVes tht fartender, but refufes to hold a court to admit J. S^t . 
irfd^lYiftcad thereof enters arid takes the profits, the furrendcrjas ^ 
J. 5. (hall upon this title maintain an eje^ment againft the lord 
with(>ut any admittance, fpr the lord (hall not take advantage «f 
hfs own Wrbpg ; this could iiot.he if ther^ was no title in^ , 
furrenderee before; admittance (this wa^ faid arffd^ndtfyznil i 
heard no daft: dted to fupport It J ii/i» jiinr). 

Upon 



Ufoathct^lcath of the dprifor before the attainder, tht heif ^ 
at -law could not h^ve. maintained an ejedment, unlefs Mifii 
y^^iysm the Lords' Court had firft refu£ed to accept, and be ' 
adauttQd.tenfint. 

• . -•. . - ^ 

Bemeford y. Paclington^ I £/0fr. i. he cited as a cafe in point; 
where the^grandfacher of the plaintiff died feifed in'iee of a 
copyb^Hif le^vipg a widow whjp was admitted to her free^nch' ; 
of die whole bj the cuftom, and a fon yf.,. who in his mother's-. ' 
fife was conviQed of felony ; and this was held to be a forfeiture, 
though jt* was never adnfitted, and though the lord could not 
feife during the widow's life. 

Cf#rM-»The fingle queftion is. Whether if a man farrenders 
a copjfhold to one who is attainted and hanged before admit- 
tance, the lands (hall be forfeited to the lord ?^ 

Mifs Jeffereys never entered, never was admitted, nor ever did 
anya£l to (hew (he was^tenaat; and s^furrender and admittance 
make but one convctyance, fo' how could die right heir lofe the 
eftate? 

It is faid ibr the defendant, It is othcrwife in the cafe of the 
heir who is in by^ defcent, and that he can bring an ejefiment 
before admittance. This is very true \ but a furrenderee capnot. 

Jt'iC laid, that a" furrenderee may recover thCmefiie profiti^^ 
ftom the time of the furret^er. That is true, after he is once 
admitted; and fo may a feoffee from the date of the feoffment 
after H^cry and feifin, and a bargainee after inrolment. . ^hQ 
leafon is, becaufe they are confidered as one conveyance. 

K win and furrender to the ufe thereof would' not be fufficient - 
to maintain isin ejedment againft the heir at law. 

If the lord was to. accept a furrender, and the furrenderee en-- 
ter thereupoiij ,an4 afterward the lord was to dJfTeife Jiim before 
admittance, aI^ aSibn Kes ajgainll the lord, becaufe he (hall not 
take advantage of his Qwn wrong. 

At to die cafe i Lem. r. the anfwcr to it is, that the Heir a{ 
law was in of his revcrfion, which differs totally from this - 
The ^eftate, upon the death of the devifor, defcended to 
heir,*%h6 is the plaintiff's Icflbr in the firft demife ; and he mirfP^ ..^..^V \ 
be c(>nfidered^im law as tenant to the lord until fomebody elfe br' i^>^vf«. . \ 

admstted^ •-* » ^ 

.... .^ 

^ In tht cafe of a devife of a copyhold, nothing vefts in the de« * * >| 

vifee or (omildetce, nor in the lord \ and until adnaiittalkce, the 
:• • eftate 




i6 . £ASTt» Tmki lyda XL iyS4^- 

€m^Vk. cftM faibvitiadieftrfciMtenir. Tht^ 

^\^ om off dbecafe; finr as to a cofjMd itlt'etoBft^ oiily aV^tl'* 

admictance is as ncccffiurj to a foneiider, as inrohinit i6 ii^btfi 
gun and (ale^ or Uwcrj to a feoffioient. 

2AMr» Tbt whole coort ittdmmd to gi^ jaiijum^ftlrtlte' 
i Jai mMr uywr tifcr fiift'aigMattiti Im gstr tto'ArsliH uflrintr^ 



TRINITY TERM, 

27 & 28^ (7^0. JL i754» 



Roe^ oF'tbeOdni(eof JcffereTif &^ aL t;^fy2l/ Hickb 
&aK C.B. 

rllS cafe was at^ed a feicond time this term, when the 
court was ftill oroptnion for the plaintiflT, That Mils Jef^ 
fetijf* had* no legal interdl in the eftate, fo could have no kgal 
remedy to recover it 1 and having no legal jus in re nor ad rem^ 
could not forfeit any thing* 

Waldocfc vf^/StfCoopen G B,' 



XfttU6 



WRIT of falfe judgment brought by Waldock againft Co^ 
- ,. ^ upon a judgment in the borough court of '^%^i^« 
anftilTlif C^ifi^^!i^%V^^^^^^^% declaies that ^^^0^ was indebted - 
tkacdit tonfm TMAyUflmrj for divers goods fdd and delivered by him -to 
|M*» ««« /)aRUMl''(not faying.thac they were fold and delivered tbere^ or 
n!!t2llffbi^ within the ji;riidi£lion} % and being {q indebted, h<^ the faid 
isthtjttfif- Waldoel promifed within the jurifdidion to pay. Upon mn'tf/^i 
4iaiQiit It fumpftt^ there was a verdiA and judgment for the plabtifFbelow. 
Sedtfa^V And now it was objected, that the declaration dpes not aMedge 
•at promiiM thst-the- goods wtxt/old 4Uid ikUvtrcd wthin the jurifdiSi^r bot * 
wWuak. ^ PDly 
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only fays that Waldock was indebted and promifed at Ayle/bury 
within the juiifdifiion. i SauruL 73. 2 Lev. 87. 2^/y, It was 
objeded that the judgment was wrong, which is, that the plain- 
tiff below ought to recover, whereas it ought to be. That he do 
recoTcr, in the prefent tenfe. Curia^^U there were no prece- 
dents to the contrary, we (hould be defirous to help this judg- 
ment after a Terdi£t, but we cannot do it againft fo many pre- 
cedents ; fo the judgment mud be reverfed. And N. B. Both 
the objeAions were held to be good, and cither of them fufficient 
to reverfe the judgment. 



MICHAELMAS TERM, 
uBGeo, II. 1754. 



Rex verfus Serjeant Mead & al. Plea — Roll 56. 
. GB. 

WRIT of difceit to rcverfc or fet afide a fine and reco- writofdlf- 
— « ^^ which were* levied and fufiered in this court tempore ceittofet 
GfrTa. of lands held in ancient demefne at Havering atte Bower JoJ^j^Jj^J^ 
in EffeK^ whith ought not to have been done, fuch lands being of Undiia 
only pleadable by writ of right clofe^- in the court of ancient de- •ockat de- 
mefne. The defendants confefs the declaration and writ of dif- ^^? 
ccit to be true by their plea ; and the Attorney-General, who 
foes for the King, remits the damages. And now Serjeant 
Potde for the King moved for judgment, and had a rule to ihew 
caufe, which was afterwards made abfolute. 



\ouVL 
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HILARY TERSr, 

28 Geo. IL 1755. 




Pendocky of the Dcvife of Mackender, veffus 
Mackenden C B. 

THIS is an cjcament for lands in Kent. The fobftance of 
the cafe referred ai die aflizes for the opinion of the court 
is Ibortly this : That J. M. being feifedof the lands in queftion, 
by his will executed in Sep ie mber 17509 devifed the lands to the 
defendant; that there were three witnefles to the will, vtz. 
Thomas Turner ^ Jof. Jefferj^ and another 5 that Jof. Jeferj^ 
one of the witnefles, before the time of atM^^^^ mereof, was 
ifldicled, tried, and convifbed for dealing a flieep, and was found 
guilty to the Talue of ten pence> and had judgment of whipping. 

The plaintiff cbims as heir at law to the teftator; and there- 
fore the fingle queftion is, Whether one conriAed' and whipped 
for petit larceny be a competent witne(s within the ftatute of 
frauds and perjuries. 

After three arf^ments at die bar, the whole coi\rt were dearly 
of opinion that Jofiph Jffferj was not a competent witnefe, and' 
laid it down as a rule, that it isthe crime that creates the infamy, 
and takes away a man's competency, and not the pnniffimetit for 
5 Mod. 75. it ; and it is abfurd and ridiculous to fay it is the punifliment that 
creates the infamy. 

The pillory has always been looked upon as infamous, and to 
take away a man's competency as a witnefs \ but to put one cafe 
(amongil many that might be put) to (hew this is a very abfurd 
notion, is fufiicient: if a man was convi£ied upon the^jf.' 
4 W. bf M, againft deer-dealing, there is a penalty of 30A to 
be levied by dillrefs, and if he has no diftrefs, he is to be put in 
the pillory ^ fo that if the pillory be infamous, the perfon con- 
vifted (according to this notion) will be fo, if he has not 30/., 
but if he has 30/. he will not be infamous. 

13 Tn 
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In the prefent cafe both the crime and pUniOiment are infa- 3 Inft. 218. 
mous I and he that fteals a penny has as wicked a mind as he ' ^^ 503* 
that fteals a larger fum, if not a more wicked mind, for he has aBuif.Mll 
the lefs temptation. Petit larceny is felony, i Hawk, 95. /. 36. Co.LUt. 
And no cafe has been cited where a perfon convified thereof «5^'*- 
Was ever admitted to be a witnefs. Judgment for the plaintiff 
per Utam curiam. 

Affflftrong, of the Devife of Neve, verfus Wolfey. 

d B. 

P JECTMENT, tried at Norwich before Parker^ Ch. Baron». 
'*-' who rcfcrved this (hort cafe for the opinion of the court* 
A. B, being in pofledion of the lands in queftioti, levied a fine 
fur cenujans de droit come ceo^ &c. with proclamations to the co« 
Qufee and his heirs, in the 6th year of the prefent King, without 
any confideration expreiled, and without declaring any ufe 
thereof} nor was it proved that the conufee was ever in pof« 

kSdOa 

So that thefingle queftion is, Whether the fine (hall enure to A fine kfied 
the ufe of the conufor or the conufee ? And after two argu- J^^^^^' . 
ments, the court was unanimous, and gave judgment for the tionorniet 
piaoBtibSF, who claimed as heir of the conufor. decined 

ihtU enitie 

. Curia — ^In the cafe of a fine come ceo^ &c. where no ufes are u&mwhom. 
declared^ whether the conufor be in poiTelfion, or the fine be of focveritwas. 
a reverfion, it (hall enure to the old ufes, and the conufor (hall 
be in of the old ufe ; and although it pafies nothing, yet after 
ire years and non-claim it will operate as a bar. 

And in the cafe oC a recovery fufiered, the fame (hall enure 
todie u(e of him who fuffers it, (who is commonly the vouchee,) 
if no a(es be declared ; but he gains a new eftate to him and his 
hein general ; and although before the recovery he was feifed 
et parte matemiy yet afterwards the eftate will defcend to his 
heirs ex parti paternS^ as was determined in Mariin v. Stracban, 
ante. &td vide that cafe, 2 Stra. 1 1 79. 

la the cafe at bar, the ancient ufe was in the conufor at the 
time of levying' the fine; and it feems to have been long fettled 
befiire this cafe, that a fine without any confideration, or ufes 
dieieof declared, (hall enure to the ancient ufe in whomfoever it 
was at the time of levying the fine ; and as it was here in th« 
conufor at that time^ the judgment muft be for the plaintifil 
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Anonymous. C. B* 

AdedtniP ^pHIS was an a£lion for a furgcon's demand ^ and in every 

furtMQ*for count in the declaration it was laid to be for curing the de- 

ctfing the fendant of the foul difeafe. The court exprefied great difplea- 

^h***^ furc that fuch language was ufed in a declaration when there 

v^T^fyt ^*5 "^ occafion for it, and intimated their defire that whenever 

fcaadal* the like fcandal is inferted in a declaration, that fomebody would 

move to ftrike the words out, and to refer it for fcandal and 

impertinence, and that they (hould dire£t the prothonotary to 

tax exemplary cofts ; that the rule for referring fcandal, £^r. 

ought to be the fame at law as in equity ; and they remembered 

350/. cofts taxed in Chancery for fcandal. 

Baldwin veffus Tudge. C. B. 

T^EBT for an amerciament in a court-baron againft a freehold 
^ • -"^ tenant of the manor. Upon ml debet^ it appeared in cvi- 
2^*2^. dence at the trial at Worcefier^ before Mr. Juftice CUve^ by an 
fttfcd by entry upon the court-rolls, that the defendant was amerced, and 
*[^Jj^ that the fame was afieered by two afFcerors, whofe names wert 
aor, or debt ^^^ (^own there ; but it was objeAed that it did not appear in 
will not lie proof that the two affeerors were freeholders of the manor ; and 
*"*^ that point was referved for the opinion of the Court. 

After argument at the bar by Serjeant Prime for tha plsuntiff, 
and Serjeant WilUs for the defendant, the whole court were clear 
of opinion that an amercement of a freehold tenant in a court- 
baron muft be afTeered by his peers, that is to fay, by free te- 
nants of the manor ; and tounded their judgment upon Magna 
Charta^ c. 14. and F, N. B, 8vo. Moderata mifericordta^foL 185. 
whereby it appears that the affeerment (hall be per probes £5" /f- 
gales homines de vicinetuy which means per pares de.virineto; and 
none can be peers of a freehold tenant t>ut a freehold tenant of 
the fame manor in this particular cafe. Fitzberbert was a very 
great lawyer, and the cleareft writer in the law ; and where he 
lays, that by the ftatute of Magna Charta every amerciament in 
a court-baron ought to be afFeercd by two tenants of the manor, 
be muft mean freehold tenants, for they are properly the tenants 
of the manor ; for the court-baron at conmion law is the free- 
holders' court, of which they are the fuitoVs and judges ; and 
. when all the freehold tenants are gone except one, the court- 
baron is gone too. 

And 
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And therefore, as it did not appear that the amerciament fet 
upon the defendant was affeered by his peers, they held that this 
action did not tie^ and gave judgment for the defendant. 

NfUs ProU ist legalts homines de vicineto, muft be taken and 
conStrutdJecunJum/id^effam materiam ; they may mean the free- 
lK>lders of a manor, or of a county, (sfc. 
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Ford verfus Parr & al. C. B, 

TRESPASS, tried at nifi prius before Mr. Juftice Fofter^ Ajodieof 
who omitted to certify in court at die trial that the wfipnw 
trefpals was wilful and malicious upon the Jlat. 8 fa* 9 JT". 3. ^ fo^^i, 
c. 10. in order to entitle the plaintiff to full cods % and after* out of coon, 
watds upon application /he certified out of court. The queftion 
now was. Whether the judge had power to certify out of the 
court of nifi prtus? Per curiam^^The certificate is void,, and 
contrary to the ftatute, which enaAs that it (hall be ma<l; in 
open court at the trial. 

hzyr qui tarn veffus Crowther. C. B, 

TTHE defendant moved to plead nil debet to the whole ; and, ^^;^*^ 
* 2d/)f, a recovery as to the fecond count : hMt per curiam'^ Ltciteir* 
TUjat. 4 ist s Anne^ for pleading double, does not extend to to qui um 
fi tarn anions j and this has been often rcfufcd here as well as •ft««n«* 
10 B. R. 
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Doc, on the Dcmifc of Milbourae & Ux. verfus 
The PurdiaTers under die Affignees of a Com^ 
miflion of Bankrupt awarded agalnft George 
Simpfon. C B. 

IN ejedment of bnds in Nortbumbtrland the following cafe 
was made at the aihzes for the opinion of the coort : 

ftifediDvftb Ceorge Simeon being feifed in fee of the lands in queftion, in 
confideration of a marriage to be had between him and Ann Storey^ 
hj indenture between him the faid George Simffm of the one 
part, and the faid Ann Storey and WVtiam Storey of the other part, 
gives, grants, enfeoflFs, aliens^ and confirms to Ann Storey and 
Wiirmm Storey and their affigns, the lands in queftion, dien in 
the pofTeflion of George Simpfon^ habendum to the ufe of the (aid 
Ann Storeyy for life, remainder to the heirs of her body begotten 
by the faid George Simp/on^ who covenants that the lands fhall 
remain to the faid ufes clear of all charges : the marriage took 
cffeQ } George Simp/on afterwards became bankrupt, and the af- 
fignees feifed the land and fold it to the defendants, as taking 
this deed to be void in law ; or if it was not voidj that George 
Storey was feifed in tail by it. 

After argument at the bar by Serjeant Poo/e for the plaintiflT, 
(who claims under this deed,) and Serjeant Prime for the de- 
fendants, it was refolved by the whole court that this deed can- 
not operate as a bargain and fale, becaufe Ho pecuniary con^- 
deration was paid, nor as a releafe, becaufe there was no Icafe 
for a year, nor were the grantees in pofTeflion ; nor as a feoff- 
ment, becaufe there was no livery and feifin ; and therefore the 
fingle queftion was. Whether it (hall not operate as a covenant 
. to Hand feifed ? 

And although it was obje£led that there wants a confideration 
of blood between the covenantor and William Storey^ and that it 
feemed to be the intent of the parties that the deed fiiould operate 
as a common law conveyance, yet it was refolved by the whole 
courts that it (hall operate a&a covenant to ftand feifed, whereby 

an 



Trinity T^hm^ 28 & 29 Geo. U. 1755. 2^ 

»n,«ftateiQ fpecial tail is clearly in the faid Ann Story i and 
Ce9rg€ Simpfmy (who is now dead,) had only an eftate for life 
bf iniplication with a reverfion in fee ; and they faid that judge$ 
bad been 4ifiiUi to conftrue deeds to take effe£l according to the 
intent and meaning of the parties» ut res magir vaUat quam^reaL 
2 lft/l.6^2. Hob. Sfjep. Touch. 87. i Lutw, 782. i Mod. 175. 
I Kent. 137. 2 l»€v. 213. 3 L>iv. 370. Carth. 2 Stra. 934. 

Judgment for tl^e plaintiffl 

Biddulph, Efq, verfus Ather. C. B. 

^TPROVER for a floop, uponNpt Guilty, was tried before Mr. TfiotUoir- 
* Juftice VTilmot at the laft affizes for the county of Suffer. "'^^^ . 
Upon a motion for a new trial the judge certified that the plain- j^SJlnSJ tn 
tiff's title to the floop was, that he is lord of the manor of trefpafi 400 
Lancing in the county of Suffex^ and being fo, is entitled by prc^ y**" ^««» 
fcription to all wreck of the fea thrown upon that nianor, and dufi!Ic«S^" 
that the floop for which this a^ion is brought was wrecked upon deoce^iJiift 
that manor. u&it/of9» 

pafttohavc 
And to prove his prefcriptive right, the plaintiflF by court-rolls wreck of th« 
and parol evidence proved that the lords of the manor of Lancing ^^ 
had taken and enjoyed wreck thrown upon that manor from the 
23d day oi April 1663, until the time of bringing this adlion, 
without any interruption. 

For the defendant,- (who is bailiff or fervant to the Duke of 
NotfolkyZniX feized this floop as wreck on behalf of his Grace,) it 
was infiiled that the Dnke of Norfolk was entitled to all wreck 
thrown upon any lands lying within t^e rape, or barony, or honour 
of Brambre in the county of Sujfex ; and it wire proved that the 
manor of L^ancing lies within the hundred of Thightford, which 
lies within the rape, or barony, or honour of Brambre. 

It was alfo proved for the defendant by records, that at a 
court of eyre held at Chkhejler in Sujfex^ in the 7th year of King 
^dw. I. Adam de Bave/tt' cWimcd free chafe in his manor of 
Rocking^ and wrecks of the fea in his manor of Hay^ which liber- 
ties he and his anceftors had enjoyed time immemorially ; and it 
was found by the jury that he and his anceftors had and ought 
to have free chafe in his manor of Rocking^ and that he and his 
anceftors never had wrecks of the fea, nor ought to have in his 
manor of Hay, ei qaid domini harones de Brambre fimper ibidem 
isf afibi per totam karoniam pradiffam ea iibertate uf$ ftterunt ist 
earn habere debenty and therefore as to the wreck of the fea he was 
amerced for his falfe claim. 

C4 It 
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fr wm alfe {^rc<^ fer c&e lidisxicfaDir by rrrnnfy t&at afc tke 
fiftne et^atr ^ig^ de Brsdk md KtgpdtBa/ejdaamedwreAaiAc 
1e» in fheif manors of L a m timg 2ad Kaigjbn near Sfisro&nfi^ sal 
Aar rh^ ami rhmr aaedbsn had dme immernnngfly uSed Ae 
IbM Iibcrri4!>^ and it was feoxui by the jury faad frmSki XgJku 
it Htffp ntinquam uUbtmtmr frsi^is Giertadkusy nee nt i ^pwixmak iOmi 
htii^i d^ntfed I>mknus W'tUidmzu dd Brtafr iilad mtrmxam haitwr 
Met /i a^aditU per c^fyram maris in rape de Bramhrt^ idee cmf 
difelum ^fl fpsfid frd£Bi SigiUus s^ Hi^de cMtere mmbeibetaet prm^ 
dtfltim f9fe€4i4mf Jtd quia iUud clamaeamt JaU sm wufeneer^ few 
fai/o eJuffwre* 

ft WA* lib^wtfe proeci for the defendant by record, that in die 
7fh j€4f of lidm/. p y^in Odricb 2nd (cyctzI others were attached 
to ^rtfwrr y^hn di Af^obray quart eum iffe dcminus honoris de 
Jirrtmhre fi^iflat^ idtmq ; Johannes de Mowbray haheat to* ipfe (sT 
nnitrfff^es fu't d'^mlm honorii predicfi a tempore qrio non extat mtmoria 
htttufqt hfihert fonfueverunt infra bonorem predifi, nnreeeum maris {jT 
qwrqiad ad hfsjtiftHodi ivr tecum pertintt^ prefaii jfohannts Odricb 
(nrnx inA^j oi\\Ct perfon^k) took and carried away dircrs quantities 
of %iniiAn cufl by tbe.fc4 upon the land at Hont^ JForibyng^ Lancing^ 
Pffidf^ BlH/rfham^ and Kyntjlon^ within the honour of Bramhrty 
unci wfikli ou)(lit to belong to the faid John de Mowbray tl^ wreck ; 
vrid iip(yM Not Guilty pleaded, the jury found, that feveral of 
ttif ileff tvlifili in ihr pleadings mentioned were guilty of takbg 
mill (nitylrii; nwiiy (lie f^id wreck to the plaintiff's damage of 
rid/.y mtit judgment ifi entered againft them for the faid 100 /• 

*V\\n\ Mr. jurtlcr iri/mit further reports, that it was infilled 
fur lilt* di't<'tul(in( at the trial that thcfc tlrrce records proved that 
ih^ ulitK(> fflt up liy the phuutiif mult have commenced within 
till! Ihiu^ ol iurnM»ry, fnuc the rrij^n of iJiVAjri the Firft, and 
ihiit till II loir \\w pl.untill*!! pre fori ptive right claimed by him was 
ilolf itird, Mild ilut he ^thr judge) ought to have direded the jury 
III liiid liU' (iu' iUlciuUiu. 

\\\\\ \\\yM\ ilir xx\\\s (f.^ya the judge,) I was of opinion, and 
did ih \\\\v \{ iH my ^y'*^^^"" ^^^ the jury, that the records produced 
\HOiv \\\y\ K'\\\\\U\(\\\\ hut wcrv matter of evidence to be left to 
ihfU «v\ii(i«UM^MuMi ; Aud unlciV the faid records ore conclufive, I 
ihiuk ih* vouhc\ w »> »srccAWc to the evidence, which was for 

\'p\M\ thU uu^tivMi fv*r a new trial, the court cmiered thiscaufe 
l\^ Uo I'st d>^\^u III I ho |\aper k^ be argued folemiiiy : and now 
i\ w-k^ wXu\y\\ by Sci)<^aut iVtJw Jfvw the de^oiiaat, that thcfc 
i\\>nd,* ^xt jc'jincut* w dc^^r£luultca$ in eyie, scd judgment 

ia 
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in trefpars being in proper courts, haTing competent jurifdidlioii 
of tbe matter in queftion, are concluGve evidence for the defend- 
aoti and that the judge was miftaken in his opinion and direAion 
to die jury, amd ought not to hare left the matter to the jury m 
^ manner he did» but (hould have dire£led them to find a ver- 
&& for the defendant ; and for this purpofe he cited Carth. 22$. 
I idk. 190. 2 Stra. 960, 961.; and faid, that the records given 
in evidence in the prefent cafe feemcd to him ftronger than a 
fentence in the fpiritual cour( in the cafe of a marriage, which is 
always holden to be conclufive. If a vicar's endowment be 
within the legal time of memory, the parfon cannot prefcribe 
againft it, though he has ancient ufage of his fide in proof. 
JMiwr 761. pL 1055. 2 RoL Ahr. 26i). p. 17. 

On the other fide for the plaintifi^ it was infilled by Serjeant, 
Wiilfs, and rcfulved by the whole court, that neither thefe two 
allowances in eyre, nor the judgment in trefpafs, were condu- 
fire; and fome of the judges doubted whether they were any 
evidence at all ; but all agree that ufage for the plaintifi^ for 
92 years laft pad was much (Ironger proof of the plaintiff's right, 
and the whole was fit to be left to the jury ; and they all faid 
die jury and the judge had both done right. 

Tliey admitted that a fentence in the ecclefiaftical court, in a 
matter whereof they have the fole cognifance, is conclufive evi* 
dence, and parol evidence (hall not be received agaiilft it ; but 
that is, becaufe that court hath the fple cognifance thereof; 
and that an endowment of a vicar deftroys the prefcriptive right 
to tithes in the parfon; but that the prefent records were no more 
conclufive than an inquifition ^^ mortem, or a verdict (in many 
ttfes) touching the fame matter, which is often res inter alios aBa, 
as in the a^ion of trefpafs by Mowbray, it might perhaps be 
brought by the perfon tlien in pofTeflion againft perfong who 
were mere wrong-doers, for any thing that appears; and in 
pleading an allowance in eyre, the true way, per Holt C. J., 
is to aliedge an immemorial ufiige, and then alfb to produce ^h« 
allowance in B. R. or in eyre, i Salk. 1 84. 

Rule to (hew caufe why a new trial (hould not be granted was 
difcharged, and judgment given for the plaintiff. 
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It was alfo proved for tKe defendant by record, that at the 
fame court Nigel de Brock md Hugo de Bufey claimed wreck of the 
fc^ in theit manors oi Lancing and Kingfton near Shoreham, and 
that they and their anceftors had time immemorially ufed the 
faid liberties, and it was found by the jury quod pradiiii ^igellus 
et Hugo nunquam utebantur pradiBis libertatibusy nee wreccum illud 
habere debentfed Dominus WilUelmus de Breufe illud wreccum habere 
* debet Ji acciderit per coffer am maris in rape de Brambre^ ideo confix 
deratum eft quodpr£di3i Nigellus ^ Hugo de c£tero non habeant pra-* 
' Jiflum wreccum, fed quia illud clamabant ftnt in mi/ericordia pro 

falfo clamore. 

It was likcwife proved for the defendant by record, that in the 
7th year of Edw, 3. Jokn Odrich and feveral others were attached 
to anfwcr John de Mowbray quare cum ipfe dominus honoris de 
. Brambre exijlnt^ idemq: Johannes de Mowbray habeat £5* ipfe Isf 
antecejjores fui domini honoris pradiBi a tempore quo non extat memoria 
hucufq;, habere confueverunt infra honorem pradifl. wreccum maris 55* 
quicquid ad hujufthodi wreccum pertinet^ prafaii Johannes Odrich 
(and many other perfons) took and carried away divers quantities 
of goods caft by theTea upon the land at Hone^ JVorthyng^ Lancing^ 
Pende^ Shorebamy and Kynefton^ within the honour of Brambre, 
and which ought to belong to the faid John de Mowbray as wreck j 
and upon Not Guilty pleaded, the jury found, that feveral of 
the defendants in the pleadings mentioned were jjuilty of taking 
and carrying away the faid wreck to the plaintiff's damage of 
loo/., and judgment is entered againft them for the faid 100 /• 

Then Mr. Juflice Wilmot further reports, that it was infifted 
for the defendant at the trial that thefe three rccorJs proved that 
the ufage fet up by the plaintiff mult have commenced within 
the time of memory, fince the reign of Richard the Firft, and 
that therefore the plaintiff's prefcriptive right claimed by him was 
defeated, and that he (the judge) ought to have diredled the jury 
to find for the defendant. 

But upon the trials (fays the judge,) I was of opinion, and 
did deliver it as my opinion to the jury, that the records produced 
were not conclufive, but were matter of evidence to be left to 
their confidcration : and unlefs the faid records are conclufive, I 
think the verdidl was agreeable to the evidence, which was for 
the plaintiff, damages 50 /. 

Upon this motion for a new trial, the court ordered this caufe 
to be fet down in the paper to be argued folemnly : and now 
it was inGlled by Serjeant Prime for the defendant, that thefe 
records of judgments or determinations in eyre, and judgment 

in 
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in trtfpafs being in proper courts, haying competent jurifdidiion 
of the matter in queftton, are concluGve evidence for the defencK- 
ant, and that the judge was miftaken in his opinion and direAion 
to die jury, amd ought not to hare left the matter to the jury in 
t^e manner he did, but (hould have dire£led them to find a ver- 
dift for the defendant ; and for this purpofe he cited Cartb. 225. 
I Saii. 290. 2 Stra. 960, 96 k; and faid, that the records given 
in evidence in the prefent cafe feemcd to him ftronger than a 
fentence in the fpiritual cour( in the cafe of a marriage, which is 
always holden to be conclufive. If a vicar's endowment be 
within the legal time of memory, the parfon cannot prefcribe 
againft it, though he has ancient ufage of his fide in proof. 
Moor 761. pL 1055. 2 RoL Abr. 269. p. 17. 

On the other fide for the plaintifi^ it was infilled by Serjeant, 
Wli/eSf and rcfulved by the whole court, that neither thefe two 
allowances in eyre, nor the judgment in trefpafs, were conclu- 
five; and fome of the judges doubted whether they were any 
evidence at all ; but all agree that ufage for the plaintifi^ for 
92 years laft pad was much Rronger proof of the plaintifi^s right, 
and the whole was fit to be left to the jury ; and they all laid 
the jury and the judge had both done right. 

They admitted that a fentence in the ecclefiaftical court, in a 
matter whereof they have the fole cognifance, is conclufive evi- 
dence, and parol evidence (hall not be received agaiilft it ; but 
that is, becaufe that court hath the fple cognifance thereof; 
and that an endowment of a vicar deftroys the prefcriptive right 
to tithes in the parfon ; but that the prefent records were no more 
conclufive than an inquifitton ^^ mortem^ or a verdict (in many 
cafes) touching the fame matter, which is often res inter alios aBa^ 
as in the a^ion of trefpafs by Mowbray^ it might perhaps be 
brought by the perfon then in pofTeffion againfi: perfona who 
were mere wrong-doers, for any thing that appears ; and in 
pleading an allowance in eyre, the true way, per Holt C. J., 
is to alledge an immemorial uCige, and then alfo to produce ^i# 
allowance in B. R, or in eyre, i Salk. 1 84. 

Role to (hew caufe why a new trial (hould not be granted was 
difchuged, and judgment given for the plaintiff. 
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Fryer vcrfus Johnfon. C. B. 

CM.tonito O FECIAL adion upon the cafe againft the parfon of the 
^wAfeto* ^ p*^i*h, fetting out that there has been a cnftom in the pa- 
2ll,,^,lg^ ii^ vifl^ timt out of mindf that erer^ parifliioner has a right to 
M* bury hit dead relations in the church-yard as near to their an- 

v^ftort as poflible, and that the defendant refufed to permit the* 

pJaintiff to bury a relation as near as poffible to his anceftor. 

At'trr a verdi£l, this was held clearly to be a bad cuftom by the 

>jvha)c court upon the firft argument. 

LoydjEfq. verfus Winton. C. B, 

(V*v n EPLEVIN for taking an ox and detaining him againft gages» 

jj^'f^'- JJI* ^ ^•^- ^^^ defendant avows that he is fcifed of the manor 

^\C--^Kxl\ *^f -'•! ^^^ f«^is out a cuftom, that upon the death of a tenant he 
x^ vukuiKa iji riuitled to a heriot by cuftom, and fo fcized the ox, which 
<i*i uu 4. ^^.^^ jj^^. property of the plainti6F's late father, who was his te- 
Jl|ij%?cl w nant, and lately died. The plaintiff replies that the ox was his 
«ligW!« »aU*. own, and not his fathers, and travcrfcs that the ox was his fa- 
ther's property. Upon this iffue the plaintiff was nonfuited at 
the? trial, and the proihonotary taxed the avowant double cofts, 
UjM^n the ft.it. 1 1 Geo. 2. i-. 19. And now Serjeant Pook moved 
that tlie prothonotary was niiftakcn, and ought to review his 
taxation, and allow oHly Gngle cofts, infifting that tl>e ftatute 
ilul not extend to this cafe, which was not a djftrefifor a berioU 
/i'<>iw»v, hut ajVtzuwf for a kerht-<uJ{om^ for the words of the fta- 
lulo .ire, Diftreffcs for icut, quit-rents, reliefs, heriots, and other 
f^nutt'i. And of that opinion was the court, and ordered the 

IiiiiiliiMiDtarv (o review his taxation; although it was infifted by 
i«i)« ml irtii.n fnr the avowant, that this cafe was within the 
• •|ttiiy an<l meaning of the ftatute, though not within the very 

n -li'l. 
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Goodright, of the Demife of Prifcilla Larmer, 
Widow, verfus William Searle and Sarah his 
Wife. C.B. 

EJECTMENT for lands in the county of Southampton : upon An exfcu- 
Not guilty, ifluc was joined, which is entered of Trinity fo'y <*«7*»(5 
tenn, in the 27th and 28th years of his prefent Majefty, RoIL 735. {° (JSough^ 
and was tried at Winchefter at the then next affizes, when a fpe- not) a con- 
dal verdiA was found by the jury, who on their oath fay, that ^'^g^^t re- 
long before the within-written time when the within-mentioned iJ^*4^a^^ 
ticfpafs and ejedtment are fuppofed to have been committed, one rabie to.tbe 
Gmge Paynter in his lifetime was fcifed of and in certain free- *»<'«'of ^ 
hold mefluages, lands, tenements, and hereditaments, with the dcv^fe^.'iho 
appurtenances, in Odiham ?LTii\ NorthnvarnboroUghif^thc i^zx\(h of dies before 
Oiiham in the county aforefaid, parcel of the premifes in the de- ^^* coniin- 
daration within-written mentioned, in his demcfne as of fee ; ^"s! *^ 
and that the faid George Paynter in his lifetime, and long before S. P. wat 
the faid within-written time when, ^c. was likewife feifed of and fn^^'J^** f 
in Ac reveriion of certain copyhold mefluages, lands, tenements, CoodtitV.of 
ind hereditaments, with the appurtenances, fituate, lying, and the demife 

being in Hall-place in the county aforefaid, parcel of the manor ®^'Sr°f^^- 
f f F ft f • « i- » #• 1 r f ,>. ▼• Wood, in 

^i nail-place \xi the fame county, and reOdue of the premifes c.B. Trln. 

in the declaration within-written mentioned, expeftant on the i3«ci40.«. 
dcadi of Catherine Paynter, mother of the faid George Paynter, in ^^j^lj" "j^^p- 
hiidemefne as of fee and right, at the will of the lord of the pieby. 
feid manor, according to the cuftom of the fame manor ; and sp^^^er- 
heing fo refpc6lively fcifed thereof, he the faid George Paynter, in did. 
the lifetime of the faid Catherine, and before the within-written 
time when, tffc. to wit, on the 26th day of September in the year 
of our Lord 1750, at Odiham aforefaid, made his lad will and 
^amcnt in writing, and thereby gave and dcvifed (among other 
. things) the fame freehold and copyhold premifes (the faid copy- 
hold premifes being (irft duly furrendered to the ufe of his will) 
^ thcfc words following, to wit ; And as to, for, and concerning 
3^1 and fihgular other my cudomary or copyhold me/Tuages, land^^, 
^ncmcots, and hcicditamcnts, with their appurtenances, fituate, 

l)'»»Si 
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espaicd to occ flailing, and for tbofe cods and charges to 40/. 
BiK if upon tht whole matter aforefaid by the jurors aforefald in 
fijrxn aforefaid foond, it ihall appear to the fame ju dices of the 
Bench that the &id MUIiam Siorle and Sarah his wife are not 
gashj in bw or the trcfpals and cjeQment aforefaid in the tenc- 
vests afcrdLSftf, with the appurtenances, in the declaration afore-^ 
£ud abcre mentiooedy then the fame jurors fay on their oath 
iSottUad^ that the faid WuTuum Searit and Sarah his wife sire not 
diereof g«ilty in manner and form as the faid WUliam Searle and 
iMTsi hu wife witlun for themfeWes by pleading have alledged : 
and bccavfe the juilices here are willing to advUe themfelves of 
and npoQ the premifes before thej gi?e their judgment thereon^ z, 
day is grren to the parties aforefaid here until in eight days of 
Saant Hilary of bearing their judgment thereon, for that the 
lame jnflices here az€ diereof not yet advifed, &«:• 

This fpectal TerdiA was twice folemnly argued at the bar ; 
lyf, by Px^ Serjeant for the plaintiff*, andiXrYi;i/^Serjeant for the 
defcndantr in Trinkj term in the 28th year of his prefent Majefty; 
the 2i/ time by Davy Seneant for the plaintiff, and Wynne Serjeant 
for the defendant, in Mary term following : the (hort date of 
the verdid is. 

That Gtorgi Paynter being feifed in fee of the freehold lands, 
and in reverBon in fee of the copyhold lands in queftion expedant 
on the death of Catk^rint Paynter his mother, on the 26th of &^ 
temher 1750 by his will derifed the freehold and copyhold to his 
fon Ge$rgr Pmmitr^ his heirs and^iflSgns for ever ; but if he hap- 
pen to die before he attain the age of 21 years, leaving no iffue, 
then he dcvifes the premifes to his (the teitator^s) mother Cathe" 
rint Ptiynttr in fee* 

That the tcftator died in September 1750, leaving \t[\xt George 
his only fon and heir ; that Catherine Paynter widow, and mother 
of the tcftator, fur\'ived the tcftator, and afterwards died ^a/ii/- 
nrv5» 1751- 

That (iV-rg**, the fon and heir of the teftator, was alfo grandfon 
and next heir to Catherine^ and died January 6, 1 754, before he 
attained tho age of 21,' and without iffue. 

That Pri/cilh Larmer the phintifF's leflbr, was coufin and 
hciv to (fWjjr Payni^r the dcvifcc on the part of his father. . 

And thut SM\ib the wife of JFillicm Searle the defendant was 
(illrr ami next h^xv of Catherine Paynter ^ andcoufm and next heir 
lit 0*''('#'r«' tin' dcvifcc, grandfon of the faid Catherine^ on thepart 
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In arguing this cafe, it was admitted and allowed that this was 
ajjood executory dcvife to Catherine Paynter; but for the plain- 
tiff it was infifledy that the demife to Ge^ge the fon in fee, who 
was heir to the teftator, was void, becaufe it was only giving 
him what the law gave him ; and therefore it was the fame 
thing as if he liad not been named in the will, and the execu- 
tory devife could never have taken place fo long as he had heirs ; 
and mafty cafes of executory devifes lay it down, that until the . 
. contingency happens, the eftate (hall defcend to the heir. Smiib 
i.Clark^ Sa/i, 241. S.C. Lutw.'jgj. Comyns ^2. 

Taking it that George Paynter the dcvifee was in by defcent of 
a fee, and that Catherine Paynter had«.an interel^ or poflibility 
that was tranfmiffible, according to the cafe of Goodtitle of the de- ^ 
mfe of Gumelly. Wood in this court, 2>i«. IJ £5* 14 Geo. 2. 
ttpon the death of Catherine Paynter that intereft, whatever it 
was, dcfcended to George her grandfon, tmd merged in his 
greater eftate which he had by defcent from his father. If this ^^^ 
he fo, then the leflbr of the plaintiff, whd is heir to George on * *^^' 
the part of his father the teftator, is entitled to recover. 

On the other fide it was infifted that an executory devife, ad 
4is moft certainly is, is a defcendible intereft, and that Catherine 
and her heirs were in of fuch contingent executory and de- 
fcendible intereft, which could never defcend to George her 
gnndfoo, becaufe while he was living, under age, and without 
ifloe, no man could po(Iibly,knpw whether he would die under 
age and without iflue. 

That Catherine and her heirs were the firft purchafer, and 
whoever claims as heir by defcent muft ftiew( himfelf of the blood 
of the firft pift-chafef ; but Prifcilla Larmer is not of the blood 
of Catherine. Finch 117, Halis Hiji. Com. Law, cap. De* 

/cents, 229. 

It is objeded for the plaihtiflF that George the grandfon took an 
Jhfolate tee-fimple ; but he certainly only took a conditional ot^ 
<leterminabie fee, otherwife the executory devife could not be 
good, which it is admitted on all hands it certainly is. 

It is objeSed, that in the cafe of Smith v. C/ariCf that the heir T . 
^e did not take by devife though it was on a condition. To 
Ais it may be anfwered, thkt there was no devife over, fo nobod/ ,.. 
to take advantage of the condition. 

It is objefled, that the intereft or contingency of Catherw^ / 

JV>n her death dcfcended to George hen grand fon ,"" and fo mefged 
iahis fee. To this it is anfwered, that her intereft was like a 

Vol. II. D contingent 
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fi*. ^'e'^V 't* '»rk r.r/i Sir r^e -jLuscfiF, ixsz C dSitTM cook a de- 
U^^t^: 'M. ^,'^-' ;.:«.-? a -rrir.-ir:- r:-=i Ziicr ux 2«, which opoo 
>^<<fie^«f3^^ :#-^. f.-ie CiSfti.'rT'r-xT r^r^irs'^t, ccbotntizd to Gesrn 
h^.f x*^f^(^'^$ ^^^ tacrgtd i:^ jeh ist^ ^i nil v;ad case a bafe fee. 

l^yAi flwr 6rft iktinm'^t.z er^ cmrt bfoSEC tbe caSc, 

tf^/JUf C J.— It maj f>t proper to fty fTCict!urg by way oi 
t/f^s^.tr^ *\k C4(^. ; br.? I woili nst be srvierftood to be bound 
tj sr*j O'^ifiion 1 ma/ nox* give, as it b to be argued again. 

ft wai famlM in my br^her Pcde to admit that this is a good 
nAfA^nUuy d/rtifr, Ir ccrTJ»inly is fo; asJ they arc now fettled 
kntfwn ri\Air% irarifmi(fible> and like to (though they are not] 

Hilt I'fother Pcfole for the plaintiflF inGfts, that although the 
•ftnU \n diryi(«-d ro Gepr^e the grandfon and his heirs upon condi- 
lloflf yrt f Imt it (hall ilcfi end to him as if no condition had been 
fn«nf lonrd. Uut I take tt to be certain that it did not defcend at 
fh(^ llmr of the (tenth of the tedator^ but is devifed to him upon 
HittKilllim thttt he wnd his heirs ihall have it in cafe he lives to 2Z] 
0r l#>ivf*4 iflue I but if he does not, then the teftator's mother and 
itf^r hrhn (h«ll tiike i it does not fay ** living the mother:** and ta 
|M wh»tt In U\i\ tliat here is a merger, there never (hall be a 
iii«*r|frr lo hurt unother. Does the piaintiiF claim under the firfl 
fli^vKr \ 'UmI is ^one \ (or George the devifee died under age and 
wlihont ill'uc^. If i)l*(int!(}* claims under the executory devife, 
Ihr mull l^kc ati hiir to Cjthenne^ if at all ; and that (he cannot 
d»»i hri'rtufo PifjhlU J^irmer is not of her blood. 

(♦Viiv J,»- I would bt» underftood not to be bound by my pre- 
U*\\\ (»|^lin\m« The Icfl'or of the plaintiff cUims by defcentj and 
wluH^vn dofn fo, M« h4th been rightly infilled upon, muft be ol 
%\\s^ bK^»d \\t the thll purch^fcn The tcilator having carved out 
hu whs^K* i ihtx* in thi* nunnrr, h»s thereby broke the defcent. 
InVrrvtf^/ )ud tuivivtd h^r grjndfon the would have been a 
I'U^vSjivu t\M the wvHitd Kavc C4kcn it by devifc from her fon, 
«ku( llwiv ^\mU ha\c ihv » bet^n uo doubt at ail but it would have 
IJsMvts^ tho *kKi\ut*t bet tuUr; and 1 ihiiik it is the fame thing 
i^xtwu^rt^«>l«^< i\.c oixxi K'totc bsrr j:r^r.JtV. ; aad there can be 
iv^ lu^^V'^i wVi\- iSk* i.>i<r:u of tSie pit:;?* afpcirs that the c(Uie 
li^s^a iK>; lUx -^\ £,>c,H> ivww;. V v«c^ 1 1 .v^^^. S^cw 

Fees 
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Fees arc every day in abeyance, as a remainder after an eftate 
for life to the right heirs of J. S. I do not fay a freehold can be 
in abeyance. The eftate to Catherine feems to me to be the 
greater eftate, and coukl not merge in that given to her grandfon. 

Birch J.— The teftator has not faid any thing about the time 
of the death of Catherine; and as he has not, we cannot. Here 
is an abfolute executory devife in fee to Catherine, which mud 
take tScCt in her or her heir on the death of her grandfon under 
age and without iflue , and I am of opinion with my Lord Chief 
Jufticc, and my brother Clive. 

Batburjl J.— I ihal] be glad to have this matter argued again, 
becaufe I think the fon took by defcent and not by the will. 
Suppofe the devife had been to Catherine after the death of 
George the teftator's fon under age and without iflue, he would 
then certainly have taken by defcent until the contingency had 
happened. SuppoGn? then the fon in by defcent, I am inclined 
to think his grandmother's intereft or eftate fhall defcend to him, 
and he (hall be in of a better eftate ; viz. a pure fee, which ftiall 
defcend to his heirs ex parte patema. 

This cafe was argued a fecond time in Hilary term 29 Geo. 2,, 
but little or nothing new was faid upon it. 

. In Eajkr term 29 Geo. a. the court were all agreed, and the 
Chief Juftice was ready to deliver their opinion, but deferred it, 
the parties being trying to make an end by way of accommoda- 
tion. They were all of opinion for the defendant^ ut audivi. 
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Lynaii wpfus Longbothom. C. B. 

A foofftct JlSUJk/ki. qt*HOMAS htngbifthofH^ hte of the patiA 6f Same 

llic'hhl'rhi JkJ^ifw Holbwrn in the county of MiddlefiM^ 

Utt. 9AoQ. fliMmiilecr) ^¥^ fumAioned rp atif^er Thomas Ljnall of aptea 

ti^nft gam* thit fat raWfeM- to thfe ftfd fbffmas Ljnall the fum of 47/. of law- 

mttftapjlm fttl«»^n«y^0ntojf J9n>tfm, which he owes to the faid Thmas 

chat • maa LjnM^ WiA «n^€i4II)r detains from him, ^c. ; and whereupon the 

^••P{«y^"l faid iTiwifj/ /.^/w//, by William Pryor Johnfin his attorney, fay^, 

|amt,or«lft ^^"^ ^'^^^ ^^^ ^*^^ Thomas Lcngbethgrn after the firft day of Af/?y in 

• wifir. th^ yttr of our Lord 1 71 1, to wit, on the i ith day of November 

rw''*'^hi *" '^^^'^ ^'^ ^^' ^'^ '754> *^ Wejlminjler in the county 

AdtJ^Mt * aforefaid, received to the.ufc of the faid Thomas Ljnall the fum 

tbtttlnji of 47/*! being fo much money loft at one time by the faid Tho-- 

within &• ff^ LynM to the ftid Thomas Loftgbothom within the fpace of 

"^ thrt^ months next before the commcncrrment of this fuit, by 

betting on the fide of one John Clarke^ at a certain game called 

• - a foot-race, and which money fo loft before the commencement 

of this fuit was paid to the (aid Thomas Longbothom the winner 

thereof, whereby and by force of the ftatute lately made for the 

better preventing exceflive and deceitful gaming, an aQion hath 

. accrued to the faid Thomas Lynall to demand and have of the 

faid Thomas Longbothom^ according to the form of the faid fta- 

tUte, the faid fum of 47/. fo loft as aforefaid ; yet the faid Tho^ 

fnas Longbothom^ although often requefted, hath not paid to the 

faid Thomas Lynall the (aid 47/. or any part thereof, but to pay 

the fame to nim hath hitherto refufedj and doth yet refufe, 

whereupon the faid Thomas Lynall faith that he is injured, and 

htth damage to the value of 50/. ; and therefore he brings this 

fuit, Wit. 

The defendant pleaded nil debet per patriamy which iflue came 
on 10 be tried before Lord.Chicf Juftice Willes at the laft fitting 
III I'fiJIer term 1755. 

The fit An proved at the trial on the behalf df the plaintiff, and 
npuii which he relied to fupport his d:daraiion, were. That on 

the 
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the 2d day of November 1 754, the plaintiff laid 9 wager with t^c 
defendant of 47 /. to 29 /. that John Clarke in the declaration 
mentioned could fwt, on that day, ran four miles in 2 1 minutes 
and an half: that the plaintiff then depofited the 47/. in the 
hands of one Tbomaj Cannon^ as the ftakeholder oif (hat wager» 
and at the fame time the defendant depofited 29/. \t\ the U^ 
hands, which fums were to be paid to the winner of the wager ; 
that the fatd Clarke did, on that day, run th^ four milea wiUiin 
21 minutes and an half, and that thereupon the (aid Tbom^ 
Cannon^ on the fame day, paid the 47 /, * fo depofitcd by tli^ 
plaintiff, to the defendant Longbothom. 

On the part of the defendant it was inGfted hy his co^afel ^ 
die trial, that the plaintiff had not proved his decUr^^tion, (hat 
thb running by John ClaHe was not a foot-race, as defcribed i^ 
the declaration \ that it was not a game within th? J^t* 9 Ann. 
c* 14., upon which the plaintiff had founded his iiflion \ and 
that this wager was not a betting on thp fide of hand of any 
p^on playing at any game or games within th^t ftatute, ar)d 
therefore the pUiutiff was not entitled to ^ yerdift upon tbia 
declaration. 

Upon thefe objedlions there was a verdiA for the plaintiff, fub« 
je£l to the opinioa of this court, upon thefe three poinrts ; v/z. 

1/, Whether the running by Clarke alone was properly a foot- 
race, as laid in the declaration ? 

2^ Whether fuch ruaning be a game witfaia the ftatute 
^Anu. c. 14.? 

?</, Whether the wager was or was not a betting on the fide 
land of any pcrfon paying at any game or games'" withia the 
faid ftatute? 

This cafe was argued In lad Eofier term bv Serjeant Todf for 
the plaintiff, and Serjeant Hewitt for the defendaiit> and in this 
term bv Serjeant Willes for the plainciffi and Serjeant Prime for 
the detendant. 

For the plaintiff it was faid, that John Clarki% running agalnft Seijoat 
time was a foot-race, and it is well known that a fingle horfe ^*^ 
^s frequently run alone for the kiag*s plate, which is ilHl called 
^ horfe-race, though he runs alone. 

2^7;, That a foot-race is a game within thtfot* 9 Ann. <. 14., 
though it is not mentioned thtrrein, far the words, other g^me or 
i^ejf fiiall relate to games or plays in former (latui«9 ag^inft 
gumng I and foot-races are mentioned in xhtjlat. 16 Car. 2. c. 7. 

D 3 between 
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b etw een Gcodbum and JUarley, 2 Stra. 1 159. h^rfe-races weie 
hdd to be within the ftatute 9 j^nn. though not mcntiooed 
therein* 

^J/y, If this was a foot-race, and a foot-race be within the 
^at. 9 Ann. there is no doubt but the dcfccdist betted on the 
fide of Clarkcj who ran againil time. 

Servant For the defendant it was admitted that a foot-race is within 

^••"** ihtjlat. 9 Ann. and has been fo determined ; and it was (aid by 
the defendant's counfel, and agreed by the court, that although 
here were three queftions made by the cafe for the confideration 
of the court, yet in truth they were all reducible to^ and con- 
tained in this fingle queftion ; viz. Whether the wager was a 
betting on the fide of any perfon playing at a game called a foot- 
race ? And they infilled that it was not, for it does not appear 
br the cafe but that Clarke might be running merely for his own 
diverfion, or that he himfclf was at all concerned in the wager, 
ot knew any thing of it ; neither is it laid in the declaration, or 
ftated in the cafe, that Clarke was playing at a game .called a 
foot-race } fo that if there had been no cafe ftated, the judgment 
muft haTe been arretted upon this declaration ; for to bring it 
within the ftatute, it muft be a betting on the fide of a perfon or 
perfons playing, and fo it ought to ha?e been laid. 

TJpon the firft argument the court broke the cafe. 

Willes C. J.— Neither of my brothers are diftanced, fo a fc- 
cond heat may be run, and therefore I give no opinion. As at 
prefent advifed, I am inclined to think that this is not a foot- 
race as laid in the declaration^ for Clarke might run for his di- 
verfion or exercife, and it does not appear he contended for any 
bet with anv body, or againft time \ and Clarke can never be 
faid to be playing unlcfs it had been laid in the declaration, or 
ftated in the cafe, that he vttls playing ; and we can intend no- 
thing, for I think this is a penal law : there is no doubt but 
horfe-races are within the Jlat. 9 Ann. according to Stra. 1259. 
who is a faithful reporter ; and foot-races muft alfo be fo too, 
for they are mentioned in^at. 16 Car. 2. to which the Jlat. 9 Ann. 
muft relate. 

Clive ]. and Birch J, to the like efFcdl. 

Bathurji J.— Courts of juftice have done very right in piitting 
a liberal conftruftion upon thefe ftatutes againft gaming, and if 
it were poflible, I (hould be for bringing tliis c^fe within the 
Jlat. 9 Ajin, One perfon running alone againft* time may be 
properly called a foot-race, as well as one horfe ftarting alone 
to be an horfe-race, which has often been the cafe \ but as it 

does 



Michaelmas Term, 3oGi?<7. II. 175^. 39 

docs not appear that Clarke was running for any wager, or knew 
tnj thing of this bet, or was at all Concerned in it, and might 
for ought appears be running for exercife or his diverfion ; I 
fear it is not within the ftatute : it is like principal and accefiarjr, 
if dicrc be no principal there can be no acceffary ; fo if there be 
no perfon playing at a game, there can be n6 betting within the 
ftatute. 

Second argument. Serjeant Willes for the plalntiffl 

The fingle queftion is, Whether Clarke was playing at a game 
called a foot-race ? for if he was, this wager is within the fta- 
tute, it being above ten pounds ; and a foot-race being now 
admitted to be a game within the ad, the plaintiff muft have 
judgment. 

It was objeded, that it does not appear that Clarke was running 
againft time, or was contending with any perfon, but might be 
running for his own diverfion or exercife, fo that he cannot be 
laid to be playing at a game called a foot-race. 

In anfwer to this it is dated in the cafe, that the plaintiff laid 
the wager with the defendant that John Clarke could not on that 
dajrrun four miles in 21 minutes and an half; this (hews clearly 
that he contended again ft time ; and this running alone is i)p- 
doubtcdly a race, if the gentlemen of the turf may be allowed 
proper judges of what is properly a race, who always have held, 
that if one Cngle horfe walks round the courfe alone, and no 
other contends or runs with him, he wins the race ; if therefore 
this be a race, no doubt but the betting thereon is within the 
ftatute. And although Clarke might be running againft time for 
his own diverfion, yet I contend that this betting upon his fide 
.is within the ftatute ; as if two perfons were playing a game at 
piquet, for no money, only for their own diverfion, and a wager 
of above 10/. was to be laid on the fide of one of them, fuch 
wager would be within the ftatute. 

Serjeant Prime for the defendant. 

I admit a foot-race is a game within the ^at. g^nrt' and has 
keen fo determined, but infift that Clarke was not playing at any 
fuch game, from any thing that is faid either in the declaration 
wcafcftatcd. 

On the 2d of November 1754, plaintiff laid, a wager of 4.7 L to 
29/. that CAiri^ could not run four miles in 21 minutes and an 
J^If J does it follow from thence that Clarke might not be a 
porter, or a running footman, fent upon fome meff«*gc, and fct 
forward cither before or after the bet was laid ? or might not the 
pUbtiff and defendant fee him fctting forward upon full fpced, 
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fiot knowing whither he was goin^rj and the plaintiff lay the 
wager with the defendant that Clarke did not run the iird four 
. miles in 21 minutes and an half? this might be the cafe for any 
thing that appears ; if fo, furcly this is not a betting upon a 
game : it does not appear that Clarh was at all concerned or in- 
tcrefted in the cyent^ fo how could there be a betting upon his 
fide ; or, for any thing that appears, he might be intereited to 
lofe the wager, as many jockies have been. The court will in- 
tend nothing that is not ftated in the cafe, fo that if it is not clear 
that Clarke was playing at a g^me, there could be no betting on 
his fide. 

Joigmentof WtUes C J.— Wc are all of opinion that judgment mud be for 
the court, .tlic defendant. 

It is agreed on all hands that a foot-race is a game within the 
J?^. 9 Ann.j and thertfore the fmgle qneftion is. Whether it 
appears that Clarke was playii^ at a game called a foot-race? for 
if he was, this was a betting within the ftatute \ but it is neither 
laid in the declaration, nor ftated in the cafe, that he was playing 
at a game called a foot-race, and we can intend nothing that docs 
not appear: there muft be a betting on the fide of a pcrfon play- 
ing; and if no cafe had been ftated, the Judgment muft have 
been arrefted upon this declaration, becaule it is not laid that 
Clarke wts playing. I think this is a penal law, and not merely 
remedial. As it does not appear that Clarke was playing at any 
game, there could be no betting on his fide within the ftatute, fo 
Ac pofiea muft be delivered to the defendant, and he muft have 
Ac cofts of a nonfuit. 



Rex ver/iis Chafe. B. R. 

One .a. tNDICTMENT upon the Jat ^Eliz. for exercifing the trade 



TNDICTMENT upon xhtfat 5 JEfiz. 
* of a brewer, the defendant not havin 



of moiTey in . ^f a brewer, the defendant not having ferved an apprentice- 
the tnde of A^ip oi feven years ; the jury found a fpecial verdift, the fub- 
a brewer, ftancc whcreof-was, that the defendant was partner in the trade 
^^7 but ^^^^ * perfon who bad ferved a regular apprenticeftiip to the 
iioec noe trade, that the defendant advanced and paid a certain fum of 
St***"* *li "*^"^y ^^ become a partner, and was to ftand to the profit and 
cxtjSfe* *°^8 therein, but was not to intermeddle, and in truth did not in- 
thcreof, it tcrmcddle in the manual or working part of the trade. Upon the 
the ftit**"* arguing of this fpecial verdift the whole court were clear of 
sEiia/ opinion, that the defendant was not within the ftatute, which 
though he they faid was made early in the reign of Queen Elizabeth to en- 
TnyVrpren^ fou^'agc manufafturers tn trade, which was then in its infancy 
ucefliip. "' *° ^Ws kingdom, and until trade became more flourtfliing it might 

perhaps be good policy to ftick clofe to the letter of the ftatute; 

but about the end of that queen's reigo^ when trade was much 

improved, 
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•improved, the judges began to give a more liberal conftruftion 
of, and, in a great meafuiye, to explain « way the (Iridl letter of 
the ftatute, which law is certainly in reftraint of the common 
law, and of the freedom and liberty of the fabjeft in general, 
who ought to be allowed to get their living in any honeft induf- 
trious trade \ and they alfo faid, that although the words of the 
ftatute are, that a man (hall not exercife a trade unlefs he has 
fcrved as an apprentice in manner afore/aid^ yet it has been over 
and over determined in WeJlnnnJler*haU^ that if a man has worked 
at a trade feven years as a journeyman, with one mafter or feve- 
ral, either in this kingdom or abiDad, or as a mailer for himfelf 
feven years, he may afterwards exercife the trade, and is not 
within the ftatute ; lb may a woman follow the trade of her huf- 
band after his death, if (be has been married to, and lived with 
him feven years, although, it may be, (he never intermeddled in 
it'in his lifetime ; and fo it is (they faid) in many fuch like cafes. 
Lord Mansfield cited 4 Leon* 9., and faid, that although that cafe 
is not law, yc^ it (hews the judges towards the end of Queen 
Elizabeth*^ reign were willing to go as far as they could to ex- 
plaui away the penalty of this ftatute. 

Judgment for the defei^dant per totam curiam. 

Waterman verfus Yea, ia Replevin. C. B. 

Lyde, Efq. Sheriftof Somerfetfliire, verfus Lawrence 

and two others. 

1 N April 175 J, Tea diftrained the cattle of Waterman damage- If plaintiff 
* feafant, who immediately replevied them and gave the ufual {" '^^^'V'" . 
bond to profecutCj fo the cattle were delivered to him. for «nilit"oV a 

plea io bar. 

Upon the 7th oiMay 1755, Waterman levied his plaint againft ^*'"]^^^ 
Tea in the (hcriflF's court, and removed it by re, fa. lo,y and de- SJJties^oii 
clared l^re in replevin in Trinity term 17551 ^^ taking his cattle j ri»e bond, 
to which Tea put ia an .avowry for dama^e^feafant, and Water^ »"<* ««*««t 

• . . . / 1^ ^ . . 1 • r t execute a 

vmn not putting m any plea m bar, there was judgment qy default writ of in. 
for the tvewant that die plaintiff be amerced, and that the avow- quiry for bit 
ant fliould have a rttom. habetid. Tea did not execute a writ of **»"*8e«- 
inquiry of damages, as he might have done by the^o/, 17 Car. 2. 
cap. 7», but rather chofe to caufe three a£lfons upon the replevin •Sedqn«ic, 
bond to be brought againft the plaintiff and his boadfmen, in ^'^'^ft*- 
€tder to force him to pay the avowant his damages and cofts; extends ^o 
thereupon Serjeant Hajward now moved on the behalf of Wa^ diftreffcs for 
Urman and bts fureties, that proceedings might ftay in all the '^'^ ^^ 
three aAions, becaufe the avowant might have recovered his da- L, ** *^"*' 
mages and cofts by executing a writ of inquiry^ which he had 
«^ted 10 do. Qjdlj% If the cturt ftiould not think fit to ftay the 

proceedings 
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procccdin;;s for this reafon, that they might be (layed upon pay* 
ment of the (ingle penalty of the replevin bond (which was ten 
pounds) into court. 

Serjeant Prime for the avowant-^This application is without 
precedent : the avowant in this cafe has two methods of proceed- 
ing in his election ; viz. either to execute a writ of inquiry, or to 
fue upon the replevin bond, the plaintiff not having profecuted 
bis fuit with effecl. And of this opinion were Birch and Bathurfi 
Judices, (only in court,) and faid, they could not interpofe ; 
whereupon Prime for the avowant oflfered to refer the damages 
and coils in the original aciion» and the cofts in the a£kions on 
the replevin bond to be fettled by the prothonotary, which the 
court thought was very fair and reafonable ; and if the plaintiff 
would not comply therewith, the avowant to be at liberty to pro- 
ceed as he thought fit on the replevin bond. 



HILARY TERM, 

2pGcQ.W.. 1757. 



Gardner vcrfus Jeflbp, an Attorney. In C B. 

Aflampfit T N Trinity term in the 2Rth year of the reign of his prefent 
foid*t^*dc- ^ Majefty, the plaintiff exhibited his bill againft the defendant, 
Cfcred. in an adion upon the cafe, and declared for 5 /. upon an indebi^ 
tatus ajfumfftt^ and alfo for other 5 /. upon a quantum valebant^ 
which the defendant refufed to pay, to the damage of the plain- 
tiff of 10 /., and thereupon he prayed relief, l^c. 

NontfTomp. And the faid Thomas in his proper perfon comes and defends 
lit as t(> lU ^^ wrong and injury when, {5"r., and as to the promife and un- 
8d**tndaf*^ dcttakiug in the faid declaration lad mentioned, and alfo as to 
to that fum, the promife and undertaking in the faid declaration firft above 
Sbie*w be n^^"^*®"^^* except as to the fum of one pound three (hillings and 
fued for it eight pcncCi parcel of the faid fum of five pounds therein fpcci- 
ifi the coun- fied ; fays, that he did not promife and undertake in manner and 

mScx! ^^^"^ *^ ^^^ ^^^ J^J^^^' ^^^^ *^°^^ thereof complained againft 

himj 
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him ; and of this he puts himfelf upon the country, and the faid 
Jojidb doth the like ; and as to the faid protnife and undertaking 
in the faid declaration iirit above mentioned » as to the faid 
i/. 3/. 8 J., parcel of the faid 5/. therein contained, the faid 
Thomas hjSy that the faid Jofiah ought not to have his faid action 
in ibu court againft him, by rcafon of the non-performance of 
the faid promife and undertaking in the faid declaration firft 
above mentioned as to the faid i A 3 x. 8 d,, becaufc he fays, 
that he the faid Thomas at the time of the exhibiting the faid bill 
of the faid Jofiab^ and long before, lived and refid^d, and dill 
doth live and refide within the county oi Middlefex ; that is to fay, 
at Enfield in the county of Middtefex : and the faid Thomas fur- 
ther fays, that he the (aid Thomas always from the time of the 
promife and undertaking of the faid Thomas in the faid declaratioa 
firil above mentioned, and fuppofed to have been made, as to the 
faid fum of I /• 3 x. 8 J., parcel of the faid 5 /• therein containedj 
hidierto hath been, and ilill is liable to be fummoned to the 
county-court of JfiflUZ^^, within the true intent and meaning 
of the (latute made in the 23d year of the reign of his prefent 
Majedy, for preventing delays and expences in the proceedings 
in the county-court oi Middlefex y aiid for the more eafy and fpeedy 
recovery of fmall debts in the faid cOunty-court ; and this he is 
ready to verify : wfierefore he prays judgment if the faid Jofiab 
ought to have his faid a£tion in this court againft him by reafon 
of the non-performance of the faid promife and undertaking int 
the faid declaration firft above mentioned^ as to the faid i /. 3 s, 8 d,^ 
parcel of the faid 5/. therein fpecified. W. Hayward. 

And the faid Jojiah^ as to the plea of the faid Thomas above ReplIcttlM 
pleaded in bar as to the faid i /. 3/. 8rf., parcel of the faid 5 /. ^^^^ '*>« <*«- 
in the faid firft protnife and undertakinj; in the faid declaration jnglm aitoc- 
mentioned, fays, that he, by any thing in that plea alledged, ney ia not 
ought not .to be barred from having his aforefaid adlion thereof j!*^'« ^*> ^ 
maintained againft the faid Thomas^ becaufe he fays, that in and io^he°2i4 
by die faid aft of parliament mentioned in the faid plea of the faid coomy- 
ThomaSf it is provided, that no perfon cr perfons fhall be liable ^^^^ 
to be fummoned to the faid county-court at the fuit of any plain- 
tiff or plaintiffs, other than fuch perfon or perfons as was or were 
liiblc to be fummoned to the county-court of Middle/ex before 
tliat aft was made, and that that aft fliould not extend to give 
the county. court any jurifdiftion to hold plea of, or to hear and 
determine any aftion, caufe, or fuit, other than fuch aftiot^ 
ttufe, or fuit, as the county-court of Middlefex might have held 
plea of, by plaint, before the making of the faid aft, as by the 
^id aft amongft other things more fully appears. And the faid 
J^ob further faith, that the faid Thomas before and jit the time 
of the making of the faid aft was, and ever fince hath been oik 
oftheattomics of the court of our lord the now King of the 
Bench here j and therefore the faid Thomas neither at the time 

of 
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of the making of the fald aft, nor at the time of the exhibiting 
of the faid bill of the faid Joftah^ was a perfon liable to be fatn* 
rooncd to the faid county-court of MiddleJiK; and this he is ready 
to verify : wherefore he prays judgment and his damages in this 
behalf to be adjudged to him, K^e. W, Davy. 

And the faid Thomas^ as to the faid plea of the faid jyiah 
above in reply pleaded to the faid plea of the faid Thomas^ above 
pleaded in bar to the faid promife and undertaking in the faid 
declaration firft above mentioned, as to the faid i /. 3/. 8^., 
pnrccrl of the faid 5 /. therein contained, fays, that the replication 
aforf faid, and the matters therein contained, are not fufficient in 
law for the faid Jo/Iah to have and maintain his faid aftion in 
tkis court again ft him ; to which faid plea in manner and form 
aforefaid above in reply pleaded, he the faid Thomas need not, 
nor is he in any wife bound by the law of the land to anfwer ; 
and this he is ready to verify, wherefore he prays judgment, and 
that the faid Jofiah may be barred from having his faid action in 
this court againft him ; and for caufes of this demurrer in law 
the faid Thomas^ according to the form of the ftatute in fuch, 
cafe lately made and provided, (hews to the court here thcfc 
caufes following ; to wit, that the faid replication is no anfwer 
to the faid plea of the faid Thomas^ and is in itfelf incertaiUj re- 
pugnant, foreign, and argumentative. 

And thereupon the faid Jofiah Gardner prays time to join in 
demurrer with the faid Thomas Jejfop here, until Thurfday next 
after the morrow of AH Sou/s^ and he has it, fe'r. The fame day 
is given to the fame Thomas Jejfop^ &C.5 at which day here come 
as wtii the faid Jofiah Gardner by his aforefaid attorn ty, as the 
faid Thomas Jejfop in his proper perfon ; and the faid Jofiah . 
Gardner prays further time to join in demurrer with the faid 
Thomas Jeff:p here until Friday next after the oEiave of St. Hilary^ 
and he has it, fe*r, (After fevcral of the like continuances en- 
tered, the plaintiff in Trinity term 30 Geo. 2. joins in demufrer, 
and after continuances until this prefent Hilary term 30 Gea* 2. 
by ctdria advifare vult.) This cafe was at lalt now argued by 
Serjeant Hayward for the defendant, and Serjeant Davy for the 
plaintiff; and after fome time taken to confider, the court gave 
judgment for the plaintiff. 

And 1/7, It was refolved by the court, that an attorney maybe 
fued here for any fum unJer forty (hillings, though it be ever fo 
fmall. 

idlyy That an attorney cannot waive hx^ privilege^ becaufe he 
is not allowed it in refpeft of himfelf, but for the fake of thi& 
court and the fuitors here ; and if he could waive his privilege^ 
how doth the plaintiff know that he will waire it? 

2dly, 
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^dly^ That the replication is well crfough, although it doth not 
alledge ibat the fiinnt^ ought not to be barred from having his ac^ 



tim IN THIS COURT.'* 

So the court over-ruled the demurrer, and faid the phintWF 
might have what judgment was proper : ^letre^ Whetlier it mufl 
be judgment in chief; or quod defendens refpondcat oujler ? for the 
court did not mention what judgment. 

Jenkins, on the Demife of James Harris and Ann / 
his Wife, verfus Prichard and others. C. B. 

T jPON the iffuc not guilty in eje£lment the following cafe ^l»o-^ 
^ wai icfenred for the judgment of thc^ court, which Hates. ^*''™* ^» - 

* ^ ■ * heir D> dcf. 

That this adion b brought for recovering the poflefrion of mX'him- 
landi-and tenements in the pariOi of Michadclmrch Ejkley in the rof her to' 
ccHUitj o( Hereford I that it appeared in evidence at the trial, ^^«P«'^^n 
that DmnJ Smith was fcifed in fee of the prcmifcs, atid being fo fcLf,^d'f„ 
feiied, by indentures of leafe and releafe, dated the 29th and potiemon of 
30Ch days oi Augujl 1716, made between the faid David Smith ^^^ ''^«^^«t- 
of tbe one part, and Rowland Prichard and Charles Price of the ATailual 
other part, in confideration of 180 /. paid to the faid David Smith '^'ry '^ not 
by SariJi Madey fpinfter, and in confideration of a marriage then T^^'''^'"^ ^® 
intended to be had between the faid David Smith and Sarah rfy.u^*fine 
Aladey^ and for fecuring a maintenance for her in cafe Ihe (liould without pro- 
furvive the faid David, and for fettling and afluring the prcmifcs ^*°^^<'»** 
to the ufes thereafter mentioned,^ and for other good conlidera- 
tionSf the faid David Smith did grant and convey the premifes 
in queftion to the faid Roiolaifd Prichard and Charles Price, and 
their heirs, to hold to them and their heirs to the ufcs follow- 
ing, (that is to fay,) to the ufe of the /aid David Smith, his 
heirs and affigns,* until the faid intended marriage fliould take 
effe^ ; and from and after the folemnization thereof to the ufe 
and behoof of the faid David Smith and the faid Sarah his in- 
tended wife, for and during their natural lives, and the life of 
the fuTfivor of them \ and from and after the deceafe of the fur- 
▼ivor of them, to the ufe and behoof of the heirs of the body of 
the faid Sarah lawfully to be begotten by the faid David, and 
for want of fuch iflue, to the ufe and behoof of the faid David^ 
hk heirs and aiEgns for ever. * 

That the marriage was afterwards folemnized, and there was 
iflue thereof one daughter named Elizabeth, and no other iflue. 

That in the year 1734 the faid Sarah died, and in February 
1736 the faid David inctirmarried with one Sarah Griffiths, and 
by her hod iflue Atme^ one of the leflbrs of the plaintiff, (now 
aa iaEiiit,) and no other iflue ; and the f lid Anne married the 
other Icflbr of the plaintiff before the demife laid iu the declara« 
tion* 

< That 
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That in April 1738 the faid Elizabeth^ the daughter of the 
faid David^ by the faid Sarah his firft wife, intermarried with 
John Waters^ and upon that marriage the faid David delivered 
up the polVeiTion of the premifes to the faid John WaUrs^hut did 
not execute any conveyance thereof to him. 

That in January 1738 the faid David died, leaving iOue only 
Elizabeth by the iird venter, and the faid jtnne by the fecond 
venter, and about 12 months afterwards the faid Elizabeth died, 
leaving iflue only one fon, (born after the death of David the 
grandfather,) who died foon after the death of the faid Elizabeth 
his mother, an infant, and without ifTue ; and the faid John 
Waters held the premifes till his death, which happened in or 
about the year 1743, and the faid John Waters and Elizabeth his 
wife n&ver did any a£t to dellroy the faid eftate-tail veiled in her* 

That the faid David had no brother, but left a fifter (named 
Jf^^y who married Job Gilbert, and) who was heir at law to 
EliTuibeih the daughter of the faid David by the firft venter, and 
to her fon, and upon the death of the faid John Waters the faid 
Job Gilbert and Jane entered upon the premifes, and being in 
pofleiEon in Trinity term, in the 22d year of the reign of his 
prefcnt Majcily, levied a fine thereof without proclamations, 
and no a£lual entry was made by the leflbrs of tlie plaintiff to 
avoid fuch fine. 

The defendants claim under the faid Job Gilbert and Jane his 
wife : in November 1754 the leflbrs entered and made the leafe 
to the plaintiff, and the defendants oufted them, as mentioned 
in the dccl iration ; and upon the trial a verdidl was found for 
the plaintifl*, fubjc£l to the opinion of the court, whether the 
plaintiff ought to recover the premifes, or any part thereof. 

-And if the opinion of the court (hall be that the plaintiff ought 
to recover the whole premifes, then the verdift is to ftand, with 
liberty for the plaintiff to take out execution thereon ; and if the 
court (Irall be of opinion that the plaintiff ought only to recover 
part of the premifes, then the verdift is to be entered for the 
plaintiff for fuch part only, and as to the refidue for the defend- 
ants : but if the opinion of the court fhall be, that the plaintiff 
ought not to recover any part of the premifes, then the verdi6% 
obtained by the plaintiff is to be Void, and inftead thereof a 
judgment of nonfuit is to be entered up for the defendants. 

The eftate-tail being fpent, the leffors of the plaintiff claim 
the revcrfion in fee of the whole premifes in right of jinne, as 
heir to David Smith, or, at leaft, a moiety of the premifes, as 
the reverfion thereof, upon the death of David Smithy defcendcd 
in moieties to his two daughters j^nuc and Elizabeth, 

Upon 
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Upon the argument of this cafe two points were made ; r^, 
Whether the leflbrs of the plaintiff had any title at all? And 
2J/jr, If they had any title, whether an a.aual entry was not ne- 
ceffary to have been made in order to avoid the fine without 
proclamations ? 

' As to the firft point, it wns objefled for the defendant, and 
adjudged by the court, (abfente Birch J.) that whoever claims as 
heir in fee by defcent muft make himfelf heir to him that was 
lad feifed of the aAual freehold and inheritance ; that is to fay, Co Lie. 
who was laft a£lually in poflefRon of the lands in fec-fimple j n. b. 
and the revcrfion of remainder in fee (be it which it will) which 
was in David Smitb and his heirs on the failure of ifTue in tail, 
is not fuch a feifin whereof there can be a pojfejfiofratris^ &c. ; 
and therefore Anne^ not being hjeir to the ptrfon laft aftually 
poffefled of the fee, the court were very clear that the IcfTors had 
no title to any part of the premifcs. 

As to the fccond point, the court adjudged that an aflual en- Piowd. 265. 
try is not neceflary to be made in order to avoid a fine at common 
law, as this is, it being without proclamations. Judgment for 
the defendants. 



Burflem vcrfus Fern. C. B. 

IMPRISONMENT. The defendant juftifies under the (he- Faifcim. 
* riff^s warrant direfted to the gaoler, and to one Samuel Jordan P»ifonrr.ent. 
and the defendant Joftah Fertiy upon a capias to take the defend- gj", up*[^^ 
ant to anfwer Jof, Jones in a plea of trefpafs upon the cafe upon Atriff't 
promife. The plaintiff replies, and traverfes that the flier i ff ^^''.''^^o^* 
made fuch warrant direfted to the gaoler, Samuel Jordan and fpJndVdum 
Jofiai Fern. The defendant takes ilfue upon the traverfe ; and after h It 
upon the trial before Mr. Juftice Dennifon at the affizes in the ^^"^***/!?^* 
Midland circuit, it appeared in evidence, that the attorney for tohmw.th 
Jof. Jones fent to the under- (heriff for a warrant upon the capias abiank,thU 
ad refpondendum fued out againft Burjlem ; that the under-flieriff "*>*<^- 
fent to Jones's attorney a warrant thereupon, dire£led to the 
gaoler and Samuel Jordan ^ with a blank fpace for another bai- 
liff's name; that Joneses attorney, without the privity or know- 
ledge of the (heriff or under-flieriff, put in the name of the de- 
fendant Fern after the warrant was fealed and fent to him, at 
the inflance and peril of the plaintiff Jones^ as a fpecial bailiff, 
who thereupon arrefled Burjlem^ and carried him to gaol for 
want of bail. It alfo appeared in many other counties this me- 
thod of fending blank warrants by under-flieriffs to attornies who 
fend for the fame is often praftifed, efpecially in the northern 
conoties, as Mr. Juilice Dennifon himfelf faid ; and thereupon he 
was about to fum up the evidence, and direct the jury to find a 

verdi£t 
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verdiA for the defendant ; but at the prefling inftance of Ser* 
jeant Willes the point was faved, and a cafe dated, as above, for 
the opinion of the court> whether the iflue was proved for the 
defendant. 

It was infilled by Serjeant Hewitt for the defendant, that the 
iflTue was well proved for him, (and of th^t opmion was the 
judge at the trial) ; that although the cafe dates that the name 
of Fern was put into the warrant after it was fent to the attorney, 
without the privity or knowledge of the flieriff or under-(heriff, 
yet it doth not (late that the attorney had not authority from 
the (herifF for that purpofe ; and jthe general ufage of delivering 
out blank warrants to attomies authorizes this pra£tice. The 
fame kind of praflice prevails in other cafes : the filacers give 
out blank writs, and the plaintiff's attorney conftantly fills them 
up after they are figned and fealed ; marriage-licences are given . 
out to furrogates, b/aniy and filled up by them after they are 
fealed; and fo, in many other inftances. Tht Jiat, 6 Geo. i. 
f. 21./. 53., which recites, that whereas under-Qieriffs deliver 
* out blank warrants and other warrants, l^c. to attornies for ar- 
refting perfons without having any writ, to*^., doth not condemn 
the praAice of delivering out blank warrants, but feems to allow 
tlie fame, and only condemns the delivering out of blanks, or 
any warrants by the flieriff before he hath received the writs. In 
a Wejlmorland cafe in B. R. upon a motion by way of complaint 
againft an attorney for filling up a warrant after it was fent to 
him, exaclly like the prefent cafe, the court did not cenfure the 
attorney, but faid it was the coiftant ufage. (This was men« 
tioned by Mr. J. Dennifon at the trial.) 

On the other fide, it was faid by Serjeant Willes for the plain- 
tiff, that if this practice be permitted to go on, it will be of bad 
confequence 5 for then, inltead of (heriff's officers, who give 
fecurity to do their duty, plaintiff's attomies may put into war-' 
rants men of infamous charafters, who may be guilty of great 
oppreffions-, and formerly the perfons who executed procefa 
were duly fwoin and admitted for that purpofe, to prevent.op- 
preflion. 

Per cut lam [ahfente Birch ].)^'^'Wt have no doubt but this 
pra^ice ought to be condemned ; and although we do not pu- 
nifli attomies for it by granting attachments againft them upon 
complaints, yet we conftantly difcharge the party arretted hj 
fuch warrant out of cuftody. Such warrant is always held to 
be illegal ; an4 if Burjlem had killed Fern in refifting him, it 
would not have been murder, becaufe Fern had no legal warrant 
to arreft him. And a parcel of failors, who were tried before 
Mr. Juftice Bathurji lox killing a bailiff who had fuch a warrant 
as the prefent for arreftingone of them, were acquitted of hiurder. 
As to the Jlat. 6 Ceo. i. c, 2i./.,53. we think it rather condemns 

blank 
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blank warrants than othcrwifc ; but if it does not, it leaves them 
as before theilatute was made, and we think fuch warrants were 
always bad. As to filacers they arc oflicers for' that purpofe, 
and they may authorife attornies to fill up their writs. As to 
. furrogates we do not know what they do, but we are all very 
dear that the defendant has not proved his ifTue, and there mufl: 
be judgment for the plaintiflF. 

Villers ver/us Hanley. C. B. 

DEBT upon a bond for 52/. i6x. againft the heir of the Atennfot 
obligor. The defendant confeflcs the bond and debt, and 5^";^^ 
pleads that he has nothing by defcent but a fmall cottage in Tarn' pleaded tobe 
toortb, except a reverfion after a term of 500 years, commencing by deed. 
the i6lh o{OBober 1746, now to come and unexpired •, and this 
he is ready to verify. To this plea there is a general demurrer, 
^which was argued by Serjeant WilUs for the plaintiff, and Ser- 
jeant Hewitt for the defendant. 

For the plaintiflF it was objefted, ijly That the plea is ill in A reverfion 
rubftance, becaufe it is not allecl^ed therein that the leafe for 500 fol^^^^j^Si 
years is by deed, nor that the leflce by virtue thereof entered; is immediate 
and if the Icafe for 500 years b* without deed, it is void by the "^"^ »« *^« 
ftatute of frauds and perjuries •. And of this opinion was the heh^by dc-* 
court (Clive and Bathurji Juftices only prcfent), and upon this fcent. 
point gave judgment for the plaintiff. • But quanre 

as to this, 

2^j, It was objeftcd that a reverfion after a term for years is Fafmer of 
not pleadable in this manner*, but the defendant in this cafe thedemifeof 
ought to have admitted afTcts; and cited &m\th and Jlngel^ R*''crt*iS!e 
1 Li. Raj. 783. and ^all. 354. S. C, where Holt\ opinion is, Trfn^aS**' 
that the heir could not plead a term in delay of prefent execu- 29G.«. 
tion, but ought toconfcfs aflets, (notwithflanding there are fomc ^J„^^"™ 
precedents othcrwife, that he may,) for the reverfion is afTets, lii. Ent. 

and the common law had no regard to a term for years; and 180. 

there is no mifchief in this ; for though in confequence a levari g^^* ' ^^•• 

may go, yet a lefTee may maintain himfelf againft an eje^iment vide i Ro. 

by Turtoe of his leafe ; and of this opinion was the court now in R^ep* 57* 

the prefent cafe \ but they declared they gave judgment for the 

pLumiff upon the firft point. 

4^ 
But ipiitri how the judgment is entered, whether general or 

fpcciai? 
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Shipman verfus Stevens. C. B. 

vl^d, A SSAULT and battery, whereby the plamtiiF loft her leg. 

defcnda**li ^^^ defendant being ferved with a cafMf ad raj^ndttidum^ 

an infant the did not enter his appearance at the proper day after the return 

plaintiff thereof, therefore the plaintiff's attorney made an affidavit of the 

pWtoWm' f^^^^ice, entered an appearance for the defendant according to 

to name hit the ftatute in perfon, kft the declaration in the office, gave no- 

r»j«ilan, ticc to the defendant thereof, and to plead ; whereupon the dc- 

ftuJt*^h«e- fcndant employed Mr. Waldo an attorney of jB. R. to take tie 

ofjdKflaui- decbration out of the office and plead the general iiTae, who did 

V^*H|^ fo in the name of one Palmer an attorney of C. B. ITiereupcn 

Jwrtto ^'^ ptaintiflTs attorney made up and delivered the iflue, gave no- 

oUi^e de- tlcc of trial, fet down the caufe, fabpocnned witnefTes, and gare 

ftndintfoto liriefs to his coonfcl \ but when the caufe was jnft coming on to 

be tried, tlie plaintiff's attorney difcovered that the denrndant 

was an infant of about 1 7 years old, fo that he ought to have 

appeared and pleaded by guardian ; and therefore if the plaintiff 

liad proceeded to trial and judgment upon (}»s record, it would 

have been error. 

Wherefore It was now moved on behalf of the pJamfiff, that 
the defeftdant or his attorney might fhew caufe Hlfhy the appear- 
^nce in the filacer's book (hould not be fhruck out, and the de- 
fendant be obliged to appear and plead by bisgaardian, and why 
the record (hould not be amended conformably thereto, and why 
tlie plaintiff ihould not have his cofts occaiioned by the defend- 
ant's attorney, who muft be fuppofed to know his client waii ah 
infant, and lb had led the plaintiff^s attorney on to proceed chtts 
far erroneoufly^ upon an affidavit of thefe fa£ts, and that Mr. 
Wal^ was a truftee for the defendant in a fettlement, shid tnuft 
*know he was liot of age when he pleaded. 

'On Ihcwinc cttufe for the defendant, it at)p'e^fed by affidavit 
that Mr. Waldo atiquaintcc! the -plaintiff's attortiey chat the dc- 
feddattt was an infant, but thrs was after the plea pleaded^ and 
he not believing it, proceeded fo fbr as above faid. 

Per curtant'^ln this cafe- the plaititiff*s attpmey ought to \ti9t 
applied to the defendant to name a guardian, and if he did not 
do fo in fix days, then pkintiff ought to have applied to the. 
court to oblige him fo to do ; and it was the plaintiff's atttmiey*8 
own fault to proceed erroneoufly, although no notice had been 
given to him that the defendant was not of full age ; and if the 
plaintiff had proceeded to judgment, and error had beenhroughtt 
and afterwards the plaintiff had moved here to have made the 

13 record 
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record ligiir, this court, would not have done it ; and therefbxe 
as CO cofts there is more reafon that the plaintiff (hould pay cofts 
for being permitted to have the record made rights than that the 
flefendant ibould pay cofts to the plaintiff ^ however, as cofts 
hnc not been prayed by the defendanti let the defendant plead 
by guardian in fix days^ and let the record be made agreeably 
thereunto without cofts of either fide. Serjeants Prime^ Willes^ 
and Davy for the plaintiffj Hewitt for the defendant* Abfente 
Cafi^. JnJHe. JFUUi. 
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Cope vetfus Marfhall & al. B. R. 

rlE record is of Hilary term in the 27th year of his pre-* 
fent Majeftyt Ro/L 145. The declaration contains nine 
ONUitSj but as the queftion debated arofe fingly on the 8th 
count, it will be only neceffary to write that down, which is 
thus, vfz. 

And alio that they the faid Charles Marjball, JT. E. J. M. Dedantloo 

iW.T.IF. J.S.ir.T.J.F. W.S. andJT./f. ontheiith ^,^JJ^ 
jiAJuM in the year of our Lord 17531 and on divers other upcooey 
days and times between that day and the day of exhibiting this burrows ia 
Mlf with force and arms broke and entered the clofe and free ||^«^'f(^f, 
warren of the faid John Cope called Sugar's Lodge JVarrenj other- 
wife Ctf^s Warren^ at the parifh of Rugeley^ otherwife Rudgely^ 
Olfaerwife Ridgely aforefaid, in the faid county of Staffordy and 
tfod down and confumed with their feet in walking the grafs of 
Che Cud John Cope there growing, of the value of twenty pounds^ 
tad the 2oU of the faid John Cope there, to wit, five acres of his 
Ibil dBd turn up and fubvert with (hovels, fpades, corves, pick- 
neSf and mattocks, and did dig up, fill up, and deftroy divers 
CMIC7 ^'^'''^^^ ^ ^^' l^^ coney burrows then and there made 
and ixft up fianr the harbouring and breeding of conies, and the 

£ a conies 
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tonies then found in the fame clofe and free warren, to wif^ 
1000 conies of the Talue of fifty poundsi did take and carry 
mway, and converted and difpofed thereof to their own ufe, and 
other injuries to the faid Jchn Cope did, againft the peace of our 
lord the prefent kingi and to the damage of the faid Join Cope 
of^ooi and therefore he brings fuit, &r. 

Not guilty And the faid Charles (and other defendants) plead fird the ge- 
A^d'^^-^ft'' "^^*' ^^^^ ^^^ R"*^'y ^^ ^^^ whole, and thereupon iffuc it 
fication by*' joiucd ; and by leave of the court here for this purpofe to them 
the defend, granted, according to the form of the (latute in fuch cafe lately 
•m M hav- made and provided, for further plea, as to breaking and entering 
©"^common the clofe in the faid declaration mentioned, called Sugar's Ledge 
and th«t the Warren^ othcrwife Cope's IVarren^ and treading dowii and con- 
f*"^M^ fuming the grafs there lately growing with their feet in walking, 
^"ih lilies and the turning up and fubverting with (hovels, fpades, corves, 
to the nu- pickaxes, and mattocks, the faid foil there, and digging up, 'fill- 
fancc of the jj,g up, deftroying, and fpoiling the faid coney burrows there 
and there' made and kept up for the harbouring and breeding of conies, 
forehcabat- abovc fuppofcd to be done, fay, that the faid John Cope ought 
cJ^thc nu- j^Qj jQ j^^yg Qj maintain his faid adion thereof againft them, be- 
caufe they fay that the faid Charles^ at the faid feveral times 
when, ^r. and long before, was and ftill is feifed in his demefne 
as of fee of and in divers, to wit, twenty acres of land, with the 
appurtenances, lying and being in the parifh aforefaid, and that 
the faid Charles^ and all thofe whofe cllate he hath, and at the 
faid feveral times when, l^c. had of and in his faid land, with 
the appurtenances, from time whereof the memory of man is not 
to the contrary, have had, and have ufed and been accuflomed 
to have, and of right ought to have had, and the faid Charles 
ftill of right ought to have common of pafturc in and upon the 
faid clofe called Sugar's Lodge Warren^ othcrwife Cop^s W'arren^ 
• in which, ^c. for all his and their commonable cattle levant and 

couchant on the faid land now of the faid Charles^ with the ap- 
purtenances, every year at all times of the year, at his and their 
wills and pleafures, as to the faid land now of the faid Charles^ 
with the appurtenances, belonging and appertaining ; and the 
faid Charles t William Emery ^ J, jl/., (and the other defendants,) 
further fay, that the faid coney burrows, in the faid declaration 
mentioned, before the faid feveral times when, ^c. had been 
wrongfully and injuriouily made, and at the faid times when, 
isfc, were wrongfully and injurioufly kept up and continued for 
the harbouring and breeding of conies in the laft-mentioned clofe, 
called Sugar's Lodge Warren, othcrwife Cope*s Warren, in which, 
t^fc. and the conies, to wit, 100,000 conies harboured and bred 
in thofe coney burrows at the faid times when, ^r. eat up and 
fed on the grafs in that clofe growing, by means of which the 
faid common at the faid times when, ^c, was furcharged, to the 
great nufance of the faid Charles in the enjoyment of his faid 
common of pafture^ fo U^at the faid Charles^ at the faid dmea 

wheni 
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when, bfc. could not have and enjoy his laft-mentioned com- 
mon of pafture in the faid clofc called Sugar's Lodge Warren^ 
otherwife Copers Warren^ in which, {5'r. in fo beneficial a man- 
ner as of right he ought to have had and enjoyed the fame 5 
therefore the faid Charles in his own right, and the faid W. E.^ 
J.M.y (and other defendants,) as his fervants, and by his com- 
mand, in order to abate the faid nufance, and to prevent the 
continuance of the increafe of conies there, at the faid feveral * 
times when, £5V. entered the faid clofe called Sugar*s Lodge War^ 
ren^ otherwife Copers Warren^ in which, (ffc, and with (hovels, 
fpades, corves, pick-axes, and mattocks, dug up, filled up, de* 
ftroyed, and fpoiled the faid coney burrows fo there wrongfully 
and injurioufly made, kept up, and continued for the harbouring 
and breedingof conies, and thereby did abate the faid nufance, 
as it was la^dmil for them to do ; and in fo doing they the faid 
Charles (and others) did necefTarily and unavoidably tread down 
and confume with their feet in walking a little of the grafs there 
then growing, and did neceifarily turn up dnd fubvert with the 
faid fliovels, fpades, corves, pick-axes,' and mattocks the faid 
^foil there, doing as little damage as on that occafion they poflibly 
could, which are the fame breaking and entering the faid clofe 
in the faid declaration mentioned, called Sugar's Lodge Warren^ 
otherwife Copers Warren^ and treading down and confuming the 
faid grafs there lately growing with their feet, in walking and 
turning up and fubverting^with fhovels, fpades, corves, pick-> 
axes, and mattocks the faid foil there, and digging up, filling 
up, dcftroying, and fpoiling the faid laft-mentioned coney bur- 
rows there made and kept for the harbouring and breeding of 
conies there, whereof the faid John Cope hath above thereof 
complained againft them ; and this they are ready to verify ; 
wherefore they pray judgment if the faid John Cope ought 
to have or maintain his faid a£lion in that refpedi againft 
them, to*f . 

To this plea the plaintiff has demurred generally, and the de- * 
fendants have joined in demurrer. 

There was a verdift for the plaintiflF upon the general ifTue, 
and afterwards this demorrer was feveral times argued before 
Lord Chief Juftice Ryder l^ fociis fuis^ and it was argued in this 
term before Lord Chief Juftice Mansfield iff fociis fuis by Mr. 
Moreton for the plaintiff, and Mr. j^fion for the defendants. 

In fupport of the demurrer and, to fhew the plea was bad, fe- 
veral cafes were cited 5 firft, Coneys cafe, GoS. 122. 4 Leon. 7. 
S. C. where the plaintiff declared in trefpafs for digging the 
plaintiff's clofe, and killing 18 conies there; the defendant 
pleaded as to all the trefpafs but killing of two conies Not guilty; ]^. 

and as to killing the two conies juftifies as having a right of 
commpn. and that he found them eating the grafs, and that he 
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tailed them. Judgment for the pUuntiff. To this it was aafwered 
by the counfei lor the defendant, that the caie cited is not ap- 
plicable to the prefent cafe, for the plea now under ccn&deration 
does not juftify the killing of conies. 

. The fec6nd cafe cited for the plaintiflF was BelUw v. Lmndmj 
Ctq. Eliz. 876. and Owen 114. S. C. which was trefpafs for 
killing conies ; the juftification is the famp as the cafe m GoS* 
and ^bfi fame judgment, fo the counfei for the defendant fub- 
mitted the fame anfwer, that this cafe is not applicable to the 
prefent. 

. The third cafe cited for the plaintiflF was Haddifden v. Grjffel^ 
^ro. Jac. 195. Yelv. 104. S. C. which was trefpafs quare clau^ 
tumjregiti and took, killed, and carried away conies : th^ de- 
fendant juftifies^ for that he is feifed in fee of a raefluage and 
land, and had common by prefcription appertaining thereto in 
the place where, (sTr. and that he was ready to ufe his common; 
and many conies being there damage feafant and fpoiilng the 

gafs, he entered to chafe them out lead they (hould inctcafe : 
e plaintiff demurred, and after argument the court adjudged* 
that the plea was not good, for the commoner has nothing to do 
With the land but to put m his cattle, and maj not meddle with 
any thing of the lord's there ; and if the lord lUrcharge the com- 
inouj the commoner (hall have an aftifc or an a^ion on the cafe ; 
and he may not kill the conies, for fo long as they are on the 
l^nd of the lord they are'his property 5 and when the defendant 
Oiews that his intent was to enter to chafe the conies, that entry ' 
Was tortious ; and fo there was judgment for the pliintiff. The 
tounfel for the defendant now admitted this cafe was good law, 
Imt faid it was not like the cafe at bar. 

The fourth cafe cited for the plaintiff was Sir Jerome Horfej 
V. Haghefton : the queftion was, Whether a commoner may caft 
down and fill up coney burrows which were made in the com- 
mon wade where he was to have common ? and this bein? pleaded 
in juftification, and a demurrer thereupon, it was refoTved and 
adjudged withput argument, that the commoner had not any 
other intercft than to take the common by the feeding there of 
liis cattle \ and may not deitroy the conies nor coney burrows ; 
wherefore without argument it was adjudged that the plea was 
not good. In anfwer to this cafe it was obferved by the counfei 
for the now defendants, that the cafe cited was determined with- 
out argument, and is fo mentioned by the reporter twice: 
^ly^ That it does not appear what the nature of the juftification 
was; and it might be a juftification merely by the defendant, as 
laving a right of common, without ftating or alledging any 
, Surcharge *, and if foj the cafe was admitted to be law \ and that 
^ihia vras the nature of the juftification is moft probable, or pther^ 
wife it would have been further ftated \ aiid the defendant's 

counfei 
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couaiel agreed, that the' lord may lawfully cxcGt coney burrows 
on the warreni and may encourage the increafe of conies, fen 
that he do not furcharge the common ; but when that is donCy . 
the coney burrows (it was infifted) were a nufance ; and they 
laid that in the prefent plea the furcharge is infifted upon, and 
that the ere£lion of the coney burrows was the caufc of fuch 
furcharge, which is admitted by the demurrer } and therefore 
the prefeiu cafe is very different. 

The fifth and laft cafe cited for the plaintiff was, 2 Bulft. i id. 

CarrUv. Pact and Baker ^ i Brown I. 227. S. C. trefpafs qiutn 

daufum \sf liberam warrennam fregit iff inttavitf and for digging 

the ground, err. The defendants plead Not guilty, except at 

to entering the warren, chadng the conies, and digging the land; 

and as to chafing (he conies and digging the land they juftify, as 

having a right of common ; that the phintiff 's father (lored the 

place with conies \ that the plaintiff made new holes, by reafon 

whereof defendant's (heep often fell into them, and fo were 

hurt \ by reafon whereof defendant with ferrets chafed the co« 

nies, and digged down the burrows, and filled up the holes for 

the better prefervation of the common : demurrer to the plea^ 

and judgment for the plaintiff. To this cafe it was anfwered by 

the defendant's counfel, that the judgment was given upon the 

infufficiency of the plea, and, as it feems, principally upon this 

tiufon, becaufe the defendant hath noc denied but admitted the 

free warren ; for Crooke J. f^ys, " Tf the plaintiff hath a free 

" warren, thc.dcfendant cannot juflify the killing the conips." 

(HaugktoH J.) — Coney burrows are incident to a warren; and 

per Dodderidge J.— If the defendants had pleaded Not guilty tp 

the trefpaG in the warren, this had been then well pleaded, axid 

the plaintiff mud then have made it appear to the court that he 

had a free warren ; but by this plea they have confeffed that he 

had a free warren ; fo the court was clear of opinion that the 

juftification was not good, and judgment was entered for the 

plaintiff. According to the report of this cafe by BroivnJ* as o£ 

Trin. 1 1 Jac. r. the fuit was held to be difcontinuedby reafoQ 

of a defeat in the pleading, and fo no judgment given in thia 

caic on the merits. The pleading flood thus : declaration in 

trefpafs for breaking the plaintifl 's free warren, digging his land, 

and chafing his conies, and taking them. Defendants to all 

except entering the warren, chafing the conies, and digging the 

land, plead Not guilty; then as to digging and chafing the 

conies they juftify, and fay nothing as to the entering the war* 

ren, neither by confefijon nor traverfc, and fo all jvas difconti- 

aued ; and cites 4 Rep. Harlehendeti% cafe ; this arofe from an 

objedion taken by Mr. Juftice Haughiotiy of which fome noen- 

tion is made In the report of this cafe in Bulftroda but however 

this may be, fuppofipg the judgment to be given on the merits 

for the plaintiff as reported by Bujfirfidc^ tb^t determioation 

£4 (the 
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(the defendant's counfel infiftcd) cannot afFcft the cafe now at 
bar, for here the* defendants have purfued the advice of Mr. 
Jufticc Dodderidgiy and have juftified entering into the clofc, 
but (by the general iffiie to the whole) have denied the entering 
into the free warren, fo that the prefent juflification does not 
admit the clofe to be a free warren, and therefore the reafon 
given for the infufliciency of the plea doth not Hbld in the pre- 
fent cafe ; that coney burrows are incident' to a warren doth not 
(hew this juflification to be bad, which does not admit the place 
in which, l^c. to be a warren. But it was admitted by the 
counfel for the defendants, that this cafe was rather an authority 
for^ than againll them ; for in the argument thereof by Sir Ro^ 
bert Hitcham in fupport of the juflification, he agreed that kill- 
ing of conies was not juflifiable ; that in Simon de Harcourf% 
cafe, 13 i/. 8. fo. 15. which was trefpafs for digging a trench 
upon the common, which the commoners juflified to prevent 
the common being annually overflown, in which cafe the court 
were divided in'opinion two againfl two : the Chief Juflice went 
upon this difference, where the commoner meddles with the foil 
de novoy and where he only reforms a misfcafance ; in the cafe 
of Simon de Harcourt the commoner meddled with the foil de 
novo ; but if the teVtenant do inclofe, the commoner may pull 
down, becaufe this is only done to reform a misfeafancc. If 
the lord do make a pond upon the common, if the commoner 
notwithftanding this hath common fufhcient, this \^ good ; but 
if all the common be taken up in the pond, they may lawfully 
let out the water, and fo enjoy their common, and this they 
may well jullify ; aijd cites the fame cafe. Then he infifts that 
the tertenant ought ^lot to take advantage of his own wrong, and 
that it-is lawful for every man t,o remove what is hurtful or a 
damage to him. After this argument the court determined the 
cafe of Carril v. Pack and Baker y upon the reafon that it was 
charged in the declaration that the defendants had broke the 
plaintiff's free warren, and done the trefpafs complained of there; 
and this was admitted by the juflification 5 - and iherefore the 
court were of opinion that the juflification was' bad, becaufe 
coney burrows are incident to a. warren j from hence (the now 
defendant's counfel fubmitted) may be very fairly drawn this 
almofl neceflary confequcnce, viz. That if in that cafe the de- 
fendants had pleaded Not guilty to the trifpnfs in the warren^ 
the juflification had been good j for Mr. Juitice Dodderidge ex- 
prefsly fays, if the. defendants had pieadtrd Not guihy to the 
trefpafs in the warren, this had been then nuell pleaded^ and the 
plviiutifF mufl then have made it appear to the court that he had 
a free warren, but by this plea they have confelTed he had a free 
warren : in the cafe at bar the free warren is denied by the 
general ifTue, and therefore the defendant's counfel now fub- 
mitted to the court that this cafe cited by the plaintiff is a ftrong 
authority for the defendants. 

They 
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Thcf who argued for the defendants did not deny the authors 
ties cited for the plaintiff, nor difpute the principles upon which 
thofe cafes are founded, but contended that the plea in the cafe 
at bar may be good confiflently with thofe principles; and to 
diftinguifli this from all the cafes ci(ed for the plaintiff as to the 
intereft of the commoner, it was iirll admitted by the defendant's Intereft of 
counfel, that his intereft confifts in the feeding on the herbage, *^««»n- 
and that he has no other intereft in the foil i that the lord or j^t^^^ ^ 
owner of the foil may feed the herbage with his cattle, and is not the lord. 
Tcftrained to any fpecies of cattle, but may depafture it with beafts 
of warren ; that the commoner has no right to diftrain, chafe, or Commoner 
kill the beafts of the lord. Thefe are the general rules which cannot chifc 
they (for the defendants) faid they did not difpute, but fubmitted Srdril^catSc 
to the court that thefe rules admitted of fome exceptions or re- 
ftri£lion8, and that although the lord may put what fpecies of 
cattle he pleafes upon the common, or may ufe the foil in what 
manner he pleafes as h;s own foil, yet that muft be underftood 
fuh modo; that he ufes the foil or feeds the herbage with cattle in Lord'tufeof 
fach manner as may be confiftent with the rights of the comf ^!J?*^ 
moaers ; and here this rule of hw ought to be obferved,^^ ntere 
tuo ut alieno non ladas; and therefore it was contended, and in- 
fiftcd by the defendant's counfel, that if the lord or owner of the HeougLc 
foil puts fuch a number of cattle upon the common fo as to fur- »«« toiiu-- 
charge it, that is to fay, if by means of fuch number of cattle "'•'*^ 
turned on by the lord, the commoner has not a fufficient common 
of pafture for the cattle he has a right to feed on the common, 
or by means of any erections on the common, the commoner is nor make 
difturbed, hindered, or reftrained in the enjoyment of his right, •'^^'•^ 
fothat he cannot enjoy his commoti in fo ample and beneficial a 
manner as he has a right to do from the nature of his grant, cuf- 
toffl, or prefcription ; thefe are injuries done to the commoner, Thefe an 
and which the law calls nufanccs, and for which the commoner n«f«cei, 
has a right to a rcdrefs by law ; and there are a variety of cafes ^^w to** 
in the books to prove this. Then they ftated the plea, the fails hafci«dre& 
^herein difclofed are admitted by the demurrer, fo that it appears 
that an injury has been done to the commoners by the making 
and cor\tinuing of the coney burrows, which is the caufe of the 
foTcharge upon the common : if this be an injury, the commoner 
ha$ a right to redrefs ; but how and in what manner // the que/- But in what 
^«i Whether by abating the caufe of the nufance, or by an aftion 2k'""!!<«L 
againft the lord ? It was infifted for the plaintiff, that the remedy ' ^" 
u by a£lion only, and that the defendant has no right to abate May abate 
it) and by taking this method or courfe of redrefs is a trefpaffer; ^ nuf-ncc 
^d this is the (ubftance of what has been contended for on the 
P>nof the plaintiff; but what is now infifted upon on the be- 
^ of the defendant is. 

That the abatement of the caufe of the nufance, as in the 
prefent cafe, is a legal method of redrefs s that it is agreeable to 

.the 
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tKe reafon and policy of the law, and that by purfuing thi$ couvfe 
the defendants are not trcfpaflersi but that their plea comaihs z 
legal juftification ^ that this is a legal courfe of redrcfs, and agree- 
able to the rcafon and policy of the law, appears frQOi benge : 



Nufances arc confidered either as public or private nufanccs % 



Nufancesare 

^ivate. public nufances are fuch as zffcQ, the public, all the king's fub- 
jeftg, as the (lopping up an highway 5 private nufanccs are fuch 
as only ztfcGt certain particular pertons* 



Public Public nufanccs may be abated by any of the king's fubjeflst 

but no aQion will lie by a private perfon for a public nufance. be« 
caufc this would tend to create an infinite number of fuits» 
one man being as well entitled to bring fuch a£lion as an- 
other. 

P^hate. Private nufances may be abated by the pcrfons injured by them, 

or the party injured may bring his a£lion to recover damages for 
Gcscralnik the injury he fuftains ; and this is the general rule of law with 
^toBu* rcfpeft to nufanccs; and how the cafe at bar comes to differ 
from that general rule of law, the defendant's counfel were at a 
)ofs (as they faid) to underfland ; that the party in this cafe of a 
private nufance may bring an aftion.to recover damages, but can- 
not abate it *, for if there is any reafon to differ this from all other 
cafes of private nufance, the rule to prevail according to the gc^ 
neral rcafon and policy of the law ought to be the very reverfc, 
viz. That thcfe kind of nufances may be abated, but that no ac- 
tion would lie ; for if aftions are to be brought by every perfon 
injured by this kind of nufance, it mull tend to create a multi- 
plicity of fuits, for every commoner has the fame right of a£lioo 
as another ; and in the cafe before the court may produce thou- 
fands of fuits. 

iiwilogibe Befidcs, abating the nufance in this cafe is the mod reafonable^ 

•ttTance in proper, and moft adequate courfe of redrcfs : by an aflion on the 

wJl wafoo- ^^^ againft the lord, the commoner can only recover damages, 

abk^ but fuch action will not reform the nufance ^ that notwithftand- 

ing fuch aftion the nufance continues, and by the continuance 

of a private nufance. peruTing an a£lion, a pcrion might in fomc 

cafes fufFer irreparable injury ; therefore the abating the nufance 

16 the moft reafonable and proper courfe of redrefs, and bcft 

adapted to the nature of the injury. 

But that this courfe of redrcfs fliould not be lawful in this par- 
ticular cafe of a private nufance, and yet allowable in all others, 
(as was contended for on the fide of the plaintiff",) is ueither agree- 
able to common fcnfe and reafon, nor to the reafon and policy of 
the law; and therefore the defendant's counfel now took into 
confideratiou the reafon upon which thi3 diftiofUonj this excep- 
tion 
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6011 to the general rule of law, is contended for on the other 
£de; and it is only this, vim. That the conunoner has no intereit 
in the foil, is not to meddle with the foil of the lord ; all he has 
to do, is to take the grafs with the mouths of his cattle. In aa* 
fwer to which the defendant's counfel infifted, that the common- 
ex^s having no inteteft in the foil^ is no reafon why he may not 
CHter into the common and dig the foil to abate a nuiaace } for if 

1 haye a clofe lying contiguous to another clofe through which t 
watercourfe runs, and my neighbour makes a dam acrofs the 
watercourfe by which my clofe is overflowed, furely I may enter 
into my neighbour's dole and dig up the dam in order to abate 
the nufancc^ and that, although I have not, nor claim to have» 
any kind of intered in the foil. This is every da/s pra£iice ia 
juftiiications for abating of nufances, and is fo well known and 
^ftablifhed that there is no need to cite authorities to prove it» 

2 Infi* 4059 ^- That the party injured may enter into the land of 
the wrong-doer to abate^the nufance, whether it be in his owtt 
pofleflion or in the pofTefliQn of his alienee ; and to the like pur« 
pofe are many cafes put in the year-book, 9 £d. 4* 35- If a 
watercourfe to my mill be diverted by making a ditch in another 
jnan's foil, I may enter and fill up the ditch ; thi^ cannot be dtC* 
puted, and therefore it may be fairly concluded, that in the prb- 
feot cafe the commoner may lawfully abate the nufance. A right 
of common is certainly an interell in the produce of the foil^ 
though not in the foil itfelf, and is fi^ch an intereft as gives the 
party a remedy to recover (if deprived of it) by an ailize j it is 
fuch an intereft as enables the commoner to diftratn the cattle of 
ftrangers depafturing tlie grafs as damage-feafant ; it is fuch an 
intereft^as enables the party to abate a nufance ere£led to his pre- 
judice in the enjoyment of his common, as appears from the cafe 
«f Mafon V. Cifar^ 2 Mod. 6^. which was trefpafs foi pulling 
down of hedges ; the defendant pleads that he had a right of 
conmion in the place where, tsfc. and that the hedges were made 
upon his common, fo that he could not in ea parte enjoy his com- 
mon in tarn amplo modo^ &c. and fo juftifies the pulling them 
<lown; and upon a motion in arreft of judgment after a verdict 
for the defendant, the court were of opinion that the defendant 
might abate the hedges, for thereby he did not meddle with the 
foil, but only pulled down the ere£lion. The fame point laid 
down 15 if. 7. 10.^. Bro. tit. Common^ p. 9. a Injl. 88. Thefe 
cafes were firongly infifted upon as in point for the now defend- 
ants. The ere^ion of the hedge to inclofe part of the common 
by the lord or owner of the foil is not in itfelf an unlawful a£^ : 
the lord as general owner of the foil may lawfully indole and 
bold in feveralty, leaving fufficient pafture in the refidue of the 
common for the cattle of perfons having a right of common, and 
that of comoion right by the common law, and not as frequently 
vnderftood^ by virtue of the ftatute 6f Merton, which (it was 
bid) if onfy declaratory of the commoa law i the injury and 

nufance 
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naCince thereof becomes fuch by inclofing fo much of the com<- 
mbn as to deprive the commoner of the enjoyment of his right of 
common ; fo the ereAing of coney burrows is not of itfelf un- 
lawful in the lord as owner of the foil, but as they are the means 
md occafion of a furcharge on the commoni fo as to prejudice 
die commoner in the enjoyment of his right of common. The 
injury is the fame in both cafeSj and therefore the redrcfs ought 
to be the fame. 

The counfel for the defendants concluded, that there is not one 
cafe of authority, or any principle of law that will fupport the 
dodrine contended for by the plaintiff ; but on the contrary, the 
firft principles of law and common fenfe tell us, that it is lawful 
f for every man to remove' what is hurtful to himfelf ; that every 
nufance of every kind, whether private or public, may be removed 
by the perfon injured by it ; that the coney burrows in the pre- 
fent cafe are a nufance to every commoner, as being the caufc 
of a furcharge, which is an injury to the right of the common- 
ers; that though the furcharge is the immediate injury, yet the 
coney burroughs being the caufe of its being lo, are removable 
as a nufance \ as the ere£ling of a dam acrofs a watercourfe is 
not the nufance, but the caufe of it. The ereflion of the coney 
burrows is furely ad tiocuvtentum of the commoners as being the 
caufe of the furcharge, and as a nufance, by every rule and prin- 
ciple of law may be abated and removed. 

Upon a former argument of the cafe at bar, Denntfon J. took 
an objcflion to the plea, that the defendant did not thereby al- 
ledge, that by the increafe of conies he was deprived of a fuffi- 
' ciency of comnionj and cited i Ltiiw, loi. Hajfardv* Cantrell, 
In anfwer to that objcfkion, it was now faid by the defendant's 
counfel, that the defendant by his plea alledges, that the common 
was furcharged by the conies ; that the word furcharge is a tech- 
nical term, and, in law, underftood to mean (when applied to the 
lord) that he has not left a fufficiency of common to the tenants, 
who have common right ; and the plea avers, that the defendant 
could not have and enjoy his common of pafture in fo ample and 
beneficial a manner as of right he ought to have had and enjoyed 
it ; and that beneficial manner, that, of right, the commoner 
ought to enjoy his common, with refpcft to the owner of the 
foil, is only fufficiency of common 5 and when it is allcdged that 
he cannot have and enjoy fuch common as he ought, of right, 
to have, it is the very fame as to aver that he could not enjoy a 
fufficiency of common. Withrefpeft to the cafe in i Lutw. loi, 
which was an adiion upon the cafe by a commoner again ft the 
lord and owner of the foil of a wafte, for putting into the wafle 
divers cattle, and for creeling coney burrows and feeding the 
grafs with conies, whereby the plaintiff could not enjoy his com- 
mon in tarn amplo to* hcn^iali modo bfjirma as before, it was 

objcfted 
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t)bje£)red for the defendant, that the plaintiff had not chargcfd the 
defendant with any fujcharge of the common, but only that there- 
by he the plaintiff could not enjoy his common, t^c. Jin anfwer 
to thie, the counfel in the cafe at bar faid, that the prefent cafe is 
very different from that in Lutw.^ for the plaintiff here is charged 
with an adtual furcharge in terms, and it is alledged that thereby 
the defendant could not enjoy his common of padure in fuch 
manner as by right he aught to have done. But notwithflanding 
this good argument for the defendants, judgment was given for 
the plaintiff upon the merits. The obje^ion to the plea was 
given up. 



Filewood verfus Popplewell and Turner. C. B. 

CwJte. TjILAR T term^ in the 30th year of the reign of King Sciit fad« 

-*^ George the Second. Elfewhere as it appears of Eajler n^^ »>'«* 

term lad paft upon the 308th and 309th Rolls it \% thus con- ^-naUo ^ 

taioed : Middlefex^ to wit. The (heriff has been commanded, fued out in 



tljat whereas on the 25th day of OEloher^ in the year of our Lord • "J^Jl** 
1755, ^omas Popplewell i of Carnahyjlreet in the parifh of Zaint JJe palace 
Jaw/, Weftnunfter^ hoficr, came in his own perfon before Henrj court by an 
BathurfitCq. then and ftill one of the juflices of our lord the !»>»«" cor- 
Jiow king, of the bench here, at his chambers fituate in SerJeanfS" '"*" 
Im in Chancery-lane^ and acknowledged himfelf to owe to James 
Filewood the fum of 12/., which faid fum of 12/. he the faid 
^< P. for himfelf and his heirs did will and grant to be made of 
his lands and chattels, and to be levied to the ufe of the faid 
J* F» And on the 12th day of November^ in the year aforefaid» 
Aicbard Turner, of King-Jlreet, Saint Margarefs, Wejlminjler^ 
fifluallcr, came in his own perfon before the faid Henry Bathurjl^ 
then and ftill one of the faid lord the king's juftices of the bench 
here, at his chambers fituate in Serjeants-Inn in Chancery-lane 
aforcfaid, and acknowledged himfelf to owe to the faid James 
Filewood iht i\xm oi 12/., which faid fum of 12/. he the faid 
^* T. for himfelf and his heirs did will and grant to be made 
of his lands and chattels, and to be levied to the ufe of the faid 
7- F under the condition following, that is to fay, that one John 
^jith (hould appear in the king's faid court of the bench here in 
his proper perfon, or by his fufficient attorney to a certain original 
^rit in a plea of trcfpafs upon the cafe to the faid J. F. his da- 
mage of 16/., to be brought by the faid J. F. agaiuft the faid 
J» S. before the end of two terms then next following, and to be 
profccutcd in the faid court here, to anfwer th? faid James File* 
**orf in the plea aforefaid ; and if it fhould happen that judgment 
'hould be given in the faid court here for the faid J. F. againft 
^hc faid J. S, in the aforefaid plea, that then the faid J. S. 
Should fatisfy the hid' James FiU'wocd the damages which (hould 

be 
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he adjudged to hun in the ecmrt aforefaid ifi the fttd plea, or 
render his body to the king's prifon of the F/eet on that occafiow^ 
ii^hich faid recognizance tarken and acknowledged before tfic faid 
juftice in form aforefaid) he the faid judice afterwards, on the 
28th day of Nowmber^ in the 29th year of the reign of the £ud 
lord the now king» delivered into the faid court here to be re- 
corded » and the fame was recorded in the faid court accordingly^ 
as by the record thereof in the faid court here remaining more 
fully appears, which faid recognizance ftill remains in the fai4 
court here in full force, no way fatisfied, fet afide, cancelled^ 
or made void : and although the faid J, F. before the end of th^ 
faid two terms did fue and profecute a certain original writ in a 
plea of trefpafs on the cafe to the faid J. F, his damage of 16 L^ 
out of the court of the faid lord the king of his Chancery at 
Wefiminjler^ againft the faid J, S., by the name of J. 5., late 
of the parifti of ^aint James^ Weftminjler^ in the county of Mti^ 
ilijexy vidualler, returnable before the king's juftices here^ t^ 
wnich the fiiid J. S. by his attorney appeared in the faid court 
here by his fufficient attorney ; and although afterwards, to wit, 
in Michaelmas term, in the 29th year of the reign of the faid 
lord the now king, judgment in the faid plea of trefpafs on the 
cafe was given in the faid court here for the faid J. F. againft 
the faid J, S. in the aforefaid plea, and the faid % F. then wni 
there, by the conGdera^on and judgment of the (aid court bete^ 
recovered againft fhe faid J. S. in the faid plea, a; /. 10/. wkielv 
were then and there in the faid court here adjudged to the tM 
y. F. in the faid court for his damages, which he the faid y, F* 
nad fuftained on occafion of the not performing of certain pro<» 
mifes and oiidertakings then lately made by the faid J. 8» to the 
•« Atfor faid 7. F. at IV. aforefaid, in the faid county of A/*, whereof 
J*^^^*"^ th6 laid J. S. was convicted, as by the record and proceedings 
S^jlt^itfuit thereof remaining in the faid court here in full force, not re- 
in that be- vctfed, annulled, paid off, or fatisGed, more fully and at hurge 
WfbJdout appears 5 yet the faid J. S. hath not paid the faid damages fo 
^•»^^e~ recovered againft him in form aforefaid, or any part thereof^ 
words are nor rendered his body to the faid prifon of the Fleet on Azt 
. J^^^ occafion, as the faid lord the king hath received mformation from 
. ticeokea ^ ^^i^ J^ ^n ^^^ becaufc the lord the king was willing that 
thereof in thofe things which were right done and acknowledged in the faid 
»enTof "the *^^ ^^^ (hould be Carried into due execution, he commanded 
cafe. the faid (herifF of M.\ that by good and lawful men of his baili* 

wick he ihould give notice to the faid 7*. P. and R. T, that they 
might be here from the day of Ea/ler in three weeks, to (hew if 
they had or knew of any thing to fay for themfelves, to wit, die 
(aid T. P., why the faid 12 /. by him in form aforefaid acknow* 
ledged ihould not be made of his lands and chattels, and the faid 
R. T. why the faid 12/. by him in form aforefaid acknowledged 
ihould not be made of his lands and chattels, and levied to die 
life of the faid J. F. according to the form and cfie£l of die 

aforefaid 
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mforeliid recognizance, if, istc. And now here at this day, to 
wic, from the day of Eafier in three weeks, the faid % P. cometh 
by fntUam Pryor Johnfon his attorney, and offinreth himfelf oa 
the fourth day againft the faid T.P. and R. 7*. in the plea afore- 
laid ; and they being folemnly called do not come, neither doth 
cither of them come ; and the (herifF, to wit, William Beckfird 
«fq. and /w Whitebread efq. now (heriff of M. aforefaid, re- 
tftmeth, that the faid T. P. and R. T. have not, nor hath either 
of them any thing in his bailiwick where or by which he can 
give them or either of them notice, nor are the faid T. P. and 
Jf. y., nor is either of them found in the fame ; therefore, as be- Scc<»i fcoe 
fore the IherifFis commanded, that by good, is^r. he ihould give ^"***** 
iMtice to the faid T. P. and if. T, that they be here on the mor- 
row of ibe Afcinfi9n •/•ur Lord^ to (hew in form aforefaid, (^r« 
if, fefr. At which day the faid J. F, cometh here by his attorney 
aforefaid, and ofiereth himfelf on the fourth day againft the faid 
r. -P. and R. T. in the plea aforefaid ; and they being folemnly 
called by Wiiliam Kinjiey their attorney come ; and thereupon 
the faid jF. F. prays execution againft the faid T, P. and R. T.p 
to wit, againft the faid -TIP. of the faid 12/. by him in form 
aforefaid acknowledged, and againft the faid R. T. of the faid 12/. 
by htm in form aforefaid acknowledged, according to the form and 
tikCt of the recognizance aforefaid to be adjudged to him, ^c. 

And the faid T. P. and R. T., hf the faid JFiNiam Kin/ley their 
attorney, come and pray leave to imparl here until on the morrow 
'Of die Ho/y Trinity^ and they have it, t^c. ; the fame day is given 
to the faid y. P. here, (ffc; at which day come here as well the 
Slid y. F. as the faid T. P. and R. T. by thehr attomics afbre- 
firid } and the faid T. P. fays, that the faid J. F. ought not to 
kive execution againft him of the faid la/. in form aforefaid 
acknowledged by virtue of tlie faid recognizance, becaufe fae 
iiys, that the faid John Smith in the faid judgment mentioned PleatlicttiK 
before the ifluing of the faid firft writ oi far e facias^ and before ^*°**.*^^ 
die return of any writ of capias ad fatisfacitndum againft him, died, aaion*dle4 
that is to iay, at W. aforefaid \ and this he is ready to verify: before «iy 
wherefore he prays judgment if the faid J. F. ought to have exc- ^JJd*^ 
Cation againft him for the aforefaid 12/. by him aforefaid ac» aiilaftbiM. 
hnowledged, by virtue of the faid recognizance : and the faid 
H. T. fays, that the faid J. F. ought not to have execution 
againft him of the aforefaid 12/. by him in form aforefaid ac-» 
koowledged by virtue of the faid recognizance, becaufe he fays, 
that the faid Jo/m Smith in the faid judgment mentioned, before 
the tfltting of the faid firft writ oifcire facias, and before the r^ 
tain of any writ of capias ad fatisfaciendum againft him, died, that 
is to (ay, at W. aforefaid ; and this he is ready to verify : where- 
fore he prays judgment if the faid J. P. oUght to have execudon 
aptifft him for the aforefaid 12/. by him afore£aid acknowledged - 
ky firtue of the faid recognizance. W* Hayward. 

And 
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Repiicadoii And the faid J. F. thereuf on prayeth leave to reply to the Caai 

ftewit a ca. pj^jag ©f the faid T. P. and R. T. by them above ples^ded here 

the chl^nal ^^^^^ ^^ ^^^ morrow of j4il Sotd/sy and he hath it, fsTr, / the fame 

4efeiMUnt day is given to the faid T, P. and R. T, here, tsfc, ; at which 

"J^'J^^ day come here as well the faid J. F. as the faid T. P. and R. T. 

tune, j^y ^j^^j^ attornics aforefaid ; and the faid J. F. fays, that he by 

any thing by the faid T. above in pleading alledged, ought not 

to be barred from having execution againft him of die' faid 12 A 

by virtue of the faid recognizance, becaufe he fays, that after the 

recovery of the aforefaid judgment againft the faid J. S., at the 

filit of the faid J. jF., and long before the fuing forth the faid writ 

t^ fare facias firft above mentioned, to wit, on. the 23d day of 

January^ in the 29th year of the reign qi our faid lord the now 

king, he the faid J. F. fued and profecuted out of the court of 

our lord the now king of the bench here at Wepminfler in the 

county of MiddUfex^ of and upon the faid judgment, his majef- 

ty's writ of capias ad fatisfaciendum^ directed to the then iheriff of 

jif., by which faid writ our faid lord the now king commanded 

the then faid (heritF, that the faid fherifF (hould take the (aid 

^^. Smithf if he ihould be found in his bailiwick, and fafely keep 
im, fo that he might have his body before his majcfty'sjufticcs 
' of the bench here in eight days of the Purification of the Bleffed 
Mary^ to fatisfy the faid J. F. his damages aforefaid in form 
aforefaid recovered ; at which day William Bechford efq. and Ive 
Whitebrradycfq, then iheriff of Middlefix aforefaid, returned here 
upon the faid writ, that the faid John Smith was not found in his 
bailiwick, as by the faid writ, and the faid return thereof duly af- 
filed in this court here on the file of writs oi capias ad fatisfaciesidum 
of the term of St. Hilary^ in the 29th yci^r aforefaid, may more 
fully and at large appear : and the faid J. F. further fays» that 
the faid J. S. at the faid return of the faid writ of capias odfatiA' 
faciendum^ and long afterwards, was living and in full life, to wit, 
at Wepminfler aforefaid ; ^d this he is ready to verify : where- 
fore he prays judgment, and that execution of the faid 12/. 
. againft the faid Thomas by virtue of the faid recognizance may 
be awarded to him, t?"r. And the faid J, F. fays, that he by any 
thing by the faid R. above in pleading alledged, ought not to be 
barred from having execution againft him of the faid 12/. by 
virtue of the faid recognizance (and fo replies exadlly in the 
fame manner to the plea of the defendant R.). D* Poole* 

I>caontr. And the faid ST. P. as to the faid plea of the faid J. F. above 
in reply pleaded to the faid plea of the faid Thomas P. by him 
above pleaded fays, that that plea in manner and form aforefaid 
above pleaded, and the matter therein contained, are not fufficient 
in law for the faid jf, F. to maintain his having execution againft 
him the faid T. P. of the aforefaid 12/. by virtue of the faid re- 
""cognizancej to wliich faid plea in manner and form aforefaid 

above 
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above in reply pleaded, he the faid T. P, need not, nor Is he 
bound in anywifc by the law of the land to anfwer j and this he 
is ready to verify ; wherefore for want of a fufficicnt replication 
in this behalf, the faid T. Pi as before prays judgment, and that 
the faid J. F. may be barred from having his execution againft 
him for the aforefaid ill. by him aforefaid acknowledged, by 
virtue of the recognizance aforefaid 5 and the faid T. P. for 
caufes of demurrer in law in this behalf, according to the form 
rf the ftatute in fuch cafe lately made and provided, fhews to the 
court here thcfe caufes following, to wit, that the faid repHca- 
dod is no anfwer to the matter in tl»e faid plea of the faid T. P. 
above pleaded, and that the fame is double, uncertain, and in- 
fafficient in law, and tends to put in iifue matter altogether that 
if not ifluable, and the faid R, Turner (the other bail) put in 
die like demurrer to the replication to his plea. 

And thereupon the faid J, F. prays leave to join in demurrer johder la 
to the above demurrers of the faid T. P. and R. T. here, until demMmw 
io eight days of St. Hilary^ and he hath it, Wr. The fame d;iy 
is given to the faid T. P. and R. T. here, i^c. at which day 
come here as well the faid J. F. as the faid T. P. and R. T. by 
their attornies aforefaid ; and the faid J. fays, that the faid plea 
of the faid J. above in reply pleaded to the faid plea of the faid 
r. P. by him above pleaded in bar, and the matter therein con- 
tained, are fufficicnt in law for the faid James to maintain his 
having execution againft the faid T. P. for the aforefaid 1 2 /• 
bj him in form aforefaid acknowledged by virtue of the faid re- 
cognizance, which faid plea fo pleaded in reply, and the matter 
therein contained, he the faid James is ready to verify and prove, 
as the court here (hall dired ; and becaufe the faid Thomas hath 
not anfwered the faid replication, nor hath hitherto in anywife 
denied the fame, he the faid James as before prays judgment 
^ his execution againft the faid 7*. P. for the faid 12 /. by hin^ 
in form aforefaid acknowledged by virtue of the faid rtcogni- 
ance, lite, and the faid James alfo puts in the like joinder in 
demnrrer to the demurrer of the other bail Jt. Turner : and be- 
caofe the juftices here will advife themfelves of and upon the 
ptemifes before they give their judgment thereon, a day is given 
to die faid parties here until from the day of Eajler^ in fifteen 
days, to hear their judgment, for that the faid jufticea here arc 
wt yet advifcd thereof, to'r. 

Filewood verfus Popplewell and Turner. C. B. 

QCIRE /arias upon a recognizance againft bail, fctting forth Scire ftdti 
the fame, and that /V/rwoarf recovered judgment againft Smith ^l^^^^^ 

*c principal defendant, which ftill remains in full force prout .jainik oail. 

P^fer rtcordum ; yet Smith hath not paid the damages recovered 

^thc plainiiflF againft binii nor rendered his body to the prifon 
Vol. II. F of 
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of the Fleet, therefore the flicrifF was commanded to give notice 
to the now defendants Popplewell and Turner^ the faid Smiths 
bail, that they be here on fuch a day to flicw caufe why the plain- 
tiff fliould not have execution ngainft them according to their faid 
recognizance, 

Poppliwell and Turner plead feverally that the plaintiff ought 
not to have execution againft them, becaufe they fay that Tl^&f 
Smith in the faid judgment mentioned, before the ifluing ot the 
faid firft writ oi fcirefacins, and before the return of any capias 
adfaiisfaciendum againft him, died ; and this he is ready to ve- 
rify, ^c. 

The plaintiff replies that he ought not to be barred from having 
execution againft the defendants, becaufe he fays, that after the 
recovery of the faid judgment againft John Smithy and before 
the fuing forth the faid Cir(i/cire facias^ viz. the 23d of January, 
in the 29th year of the prefent king, he {wed out z capias ad 
/atisfaciendumy (and fets It out,) whereupon the (heriff returned a 
non ejl inventus^ as appears by the writ on the file ; and plaintiff 
further fays, that at the time of the return of the faid ca,fa. and 
long afterward, the faid John Smith was living, to wit, at W, 
in u\t county of M. ; and this he is ready to verify : wherefore 
he prays judgment and execution to be awarded againft the faid 
bail. 



rcmurrer. 
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To this replication the defendants have demurred, and the plain- 
tiff hath joined in demurrer. 

This cafe was argued this prefent term by Serjeant Hay ward 
for defendant and Serjeant Poo/e for the plaintiff. 

It was objected that the replication is bad, becaufe it Is an 
affirmative upon an afiirmativc, and that it concludes with an 
averment without denying or travcrfing the death of John Smithy 
as alledged iti the defendant's plea ; and to prevent prolixity in 
pleadings the defendant ou^ht to have der.'.d the death of Smith, 
and to have concluded to the country, or with a traverfe. 

It was anfwercd for the plaintiff and refolved by the court, 
{/jhfinte Noel J.) that the replication is very right, in concluding 
with an averment; and it would undoubtedly have been badj if, 
after fetting forth a ca. fa. it had concluded to the country by 
denying the death of Smith, or had traverfed his death \ for if 
the plaintiff had replied in that manner, the defendant would 
have been deprived of the right he had to rejoin that, there was 
no fuch writ of ca.fa. which he might and had a right fo to 
rejoin if he had thought fit ; and it is an cftabliflied rule in plead- 
ing, that where either party introduces new matter, the other 
fide Ihall have an opportunity of anfwering to that new matter; 

and 
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and here the plaintiff* by fetting forth the ca.fa. in his replication 
has introduced that as new ftiatter \ and If he had concluded ta 
the country, or with a traverfe of the death of Sw/r/J, the de- 
fendants would have been deprived of an opportunity of anfwer- 
iug to the ca.fa. and in that cafe the replication would have 
been bad 4 and Carth, 40. was allowed, to be in point ; fo judg- 
ment was given for the plaintiflF upon the firft argument. 

N. B. In the argument of the above cafe it was agreed both 
by the bench and the ferjeants at the bar, that if the principal 
defendant dies after the return of the capias ad fatisfaciendumy 
although his death be before the fuing forth the -firft fcire facias^ 
the bail are fixed with the debt and cofts in point of law, and 
the fdre facias*s are only an indulgence of the court j and fo it 
was lately ruled in this court. 

Young verfus Moore. C. B. 

iN order to hold the defendant to fpecial bail the plaintiflF makes Defendant 
* affidavit that the defendant // jujily indebted to him in the fum *''«^«** ^^^ 
• of 47/. for fo much money won of him by the plaintiflF at divers ™^pUy Jf? 
plays or games called braggj and tofs up, which fum of money charged on 
the defendant hath feveral times promifed to pay to the plaintiff. m«"»o8 * 

* * ' * . common ap- 

The defendant being arretted and in cuftody of the (herifl^, it 

was moved by Serjeant Wynne that hemight be difcharged upon 

catering a common appearance, this appearing to be above the 

fum of I oil money won at play, at one time, as is fworn by the 

defendant. Upon (hewing caufe by Serjeants Martin and Davy 

for the plaintiff, it was infifted that the defendant's aflidavit 

ought not to be received in this cafe, and that as the plaintiff 

had fworn that the defendant was juflly indebted to him in 47 /. 

Ac court would prefume that the money was won at feveral 

times, and lefs than 10/. at each time, and therefore a lawful 

debt 2dlyf That although the Jlat, 9 Ann. c, 14. has made all 

writings and frcurities for money won at play void, yet they in- 

fifkd that it had not made parol contrafts for money won at 

play voy > and cited 2 Strange 1249. '^^ ^^^^ it was anfwered 

amlrefolved by the* court, (the Lord Chief Juftice and Noel ], 

Being abfcnt,) That the defendant's affidavit in this cafe ought 

not totally to be rejefted, for it doth not deny the plaintiff's 

affidavit, but only fwears that the money was all won at one 

time, and the plaintiff does not fwear it was won at feveral 

times } arid as the ftatute hath made all fecurities for money won 

at play void, a fortiori all parol CDntrafts of this fort are void j 

and if the money had been paid to the plaintiff, the defendant, 

or any other perfon, might have recovered treble the fum and 

F % cofts. 
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coftsj fo that this cannot pollibly be a debt : be(xde9» bail is a 
tStlk. too. inattCT in the difcretion of the court; the cafe in 2 Stra. 1249. 
»Stra.io79. was for money lent, which is different from the prefcnt cafe. 

Defendant was difcharged upon a common appearance. 

Fitzpatrick verfus Pickering. C. B. 

' KwiJWex. npHIS was an aSion upon the cafe for the ufe and occupation 

^^^ ^ of the plaintiff^*s houfe, for above the fum' of forty (hiUingSa 

4ot.tliedc- ^^d upon feveral other counts ; upon mn ajfumpftti the plaintiff 

fmdanthai at thc trial, by reafon of the abfence of a witnefs, failed ia 

feft*th«t^' P^^*"g ^^ ^^c *^^ occupation, but got a verdi£k for twenty- 

ftfided b eight killings upon another count ; and now it was moved oa 

BdWdkfat. the behalf of the defendant for leave to enter upon thc roll, by 

way of fuggefltcii, that the defendant wasrefident in the county 

of AJiddUJhcf in onler to have the benefit of the late ftatute 

touching the jurifdi£l;ion of the county court ; and i Stra. 46, 

sBanei 2 Stra. ^^4. 1 1 20. were cited, and an affidavit of defendant's 

»•$• reflancy in Middle/ex was read. 

For the plaintiff it was faid, that this is a very hard cafe^ and 
therefore it is in the difcretion of the court whether they will 
give leave to enter thc fuggeftion prayed on the defendant^ be- 
half; and if they do, the plaintiff will be in a worfe cafe than if 
he had fuffered a nonfuit, for then he might have brought an- 
other a£lion, when he could have had his witnefs to prove thc 
ufe and occupation. And in the cafe of mutual debts and a 
fet-ofF, the plaintiff (hall have judgment, although upon the trial 
be recovers lefs than 40 /• 

Prr suriam — We are bound by the z& of parliament to give 
the defendant leave to enter the fuggeftion prayed, and the piain- 
tiflF may traverfe it if he pleafes ; and it is not in our difcretion 
whether we will grant this or not ; and the cafe of a fet-off 
diflTers widely from this cafe, for there it is wholly in the defend- 
ant's power and knowledge whether he will iilfjft upon and- prove 
Ante, Tiin. his fet«^fF at the trial or not ; and thc cafe of Pitt v. Carpetttir 
J6&17O.1. jjj ^ j^ ^^^ rightly determined. But here by the v«dia wc 
mud take it that there was no more money originally due to the 
plaintiff' than twenty-eight (hillings; and therefore the fqfiea 
mud be delivered to the defendant, with leate to enter the fug- 
gedion prayed. 

Serjeant Martin for the defendant, Serjeant Davy for tho 
plaintifiw 
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Nordcn verfus Horfley, C. B. 

•T^HIS 16 aa a£Uon of debt for 24/. 18/. upon a. Palace-court A l»il*boa4 
* baU-bond. The defendant pleads the ftatute 12 Geo. i. "^ « 

^ r • r ' % % n It more cnaa 

c. 29. for preventing frivolous and vexatious arrefts, whereby double the 
(amongft other things) it is enafted. That in all cafes, in order ^umfwom 
to hold the defendant to fpecial bail, the plaintiiF (hall make affi- Jfa^jj^j, 
davit of bis caufe of a^ion, and that the fum fpecified in fuch good. 
affidavit (hall be indorfed on the back of the writ or procefs, for 
which fum fo indorfed the (herifF or other officer to whom fuch 
vritor procefs (hall be dire£bcd (hall take bail, and for no more g 
Aat the caufe of adion or fum fworn to be due to the plaintiff 
m this cafe is \lL and 110 more ; and that the Palace-court offi- 
cer to whom the procefs was directed took the bail-bond in this 
ca(e for 24/. 18 /. which is more than double the fum fworn to 
bf the plaintiff's affidavit. To this pltfa the plaintiff demurred, 
and the defendant joined in demurrer. 

It was now objefted bjr the counfel for the defendant that th« 
hafl-bmd was void, being taken for more than double the fum 
fwoni to be due to the plaintiff, and contrary to the ftatute. 

But it was anfwered by the plaintiff's counfel, and refolved by 
the court, that the bond in the prefent cafe is a very good bond, 
for it doth not appear but the defendant gave and executed it 
(irtdj and voluntarily, and that it is neither unreafonable by 
the ftatute of 23 H. 6. c, 10. nor made void by the ftatute of 
II Geo. I. now pleaded; and it has always been the prad^ice 
to take bail-bonds for more than the fum fworn to, vtz. in 
doable the fum \ and if the bond in this cafe were void, it woidd 
be void in every cafe where it was taken in double the fum. 
Indeed it might have another confideration with refpe£i to the 
iberiff or officer, how far fuch officer would be puni(hable by 
aOion or otherwife, if he (hould refufe to fet a defendant at 
laige, unlefs he would give very unreafonable fecurity for his cooke*s 
appearance and putting in bail above. But in the prefent cafe Cafes of 
the bond is not unreafonable, being taken only for 18 (hillings 2iif i^' 2. 
more than double the fum fworn to, and which feems to be only ^^* 
a mere miftake, and not with any defign to opprefs the defend* 
ant. Judgment for the plaintiff. 
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Buxton verfus Mingay. C. B. 

TRESPASS quare claufum f regit ; the plaintiff declares that 
the defendant being an inferior tradefman, to wit, an 
apothecary, fuch a day committed the trefpafs by hunting in the 
plaintiff's clofe •, upon the general iffue Not guilty, this caufe 
was tried at Thetford^ March 13, 1752, before Mr. Jufticc Dert" 
niforij when a verdift was found for the plaintiff, and i /. da- 
mages and.40 /. cofts, fubjeft to the opinion of this court, upon 
a cafe made, which dates, that itJwas proved at the trial, that 
the defendant at the time of the trefpafs was a furgeon and an 
apothecary, and not qualified to hunt ot kill game within the 
intent of the ftatutes ; that on the 27th of December 1751 he 
was hunting with divers others not qualified, in company with 
a perfgn who was properly qualified to Ifill game, and committed 
a trefpafs in the plaintiff's clofe. 

The queftion for the confidcration of the court is, Whether upon 
the fads above dated the defendant (hall be deemed an inferior 
tradefman within the intent and meaning of the flatute 4 £5* 5 
JV, ^ M. c. i^. fee. 10.? which runs thus : " And whereas 
*5 great mifchiefs do enfue by inferior tradefmen, apprentices, 
** and other diffolute perfons negleding iheir trades and em- 
*' ployments, who follow hunting, fifiiing, and other game, to 
*' the ruin of themfelves and damage of their neighbours ; for 
" remedy whereof be it ena£led by the authority aforesaid, 
*' that if any fuch perfon as aforefaid (hall prefume to hunt, 
^* havyk, filh, or fowl, (unlefs in company with the mafter of 
** fuch apprentice duly qualified by law,) fuch perfon or perfons 
" fliall be fubjeft to the penalties of this aft, and fhall or may 
** be fued and profecutcd for their wilful trefpafs in fuch their 
*' coming on any perfon's land, and if found guilty thereof, the 
•< plaintiff (liall not only i:<:covcr his damages thereby fuflained, 
" but his full cofts of filit ; any former law to the contrary 
" notwithftanding." So that, if the defendant be a perfon within 

the . 
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the meaning of this claufc of the ftatutc, the plaintiff (hall 
have his full cofts, otherwife no more coils ths^n damages. 

This cafe was three or four times argued at the bar \ and in this 
term by Hewitt Serjeant for the plaintiff, and Poole^ one of the 
King's Serjeants, for the defendant. It was feid for the plaintiff, 
that there is no fuch dtftinftion as fuperiority or inferiority be- 
tween trades or tradefmen, either in legal or common apprehen- 
Gon ; and that therefore the legiilature could never me^n to con- 
fider one trade as fupcrior to another, or to make any diftinf^ioa 
iq trades; but that by the words inferior tradefmen^ they meant 
every perfon in trade not qualified by law \ and that this was a 
leafonable conftrudlion tJT fecundum ft4bje^ank maferiam^ that 
Itatute being made for prefervation of the game. 

For the defendant it was infifted, that to entitle one to go a aStra.naS. 
hunting there is no qualification neceffary, and therefore a quali- Comyiu 
fiadon is not the criterion to determine or try who is, or is not, ^^ * 
an inferior tradefman within the true meanine of this ftatute | 
but that every cafe of this kind ought to be left to a jury, who 
might, \«ith certainty fufHcient, determine under the particular 
drcumftances of the cafe, what perfon is, or is not an inferior 
tndefnian, otherwife the lord mayor, or richcft tradefman in 
Lofuhfiy could not lawfully go a-hunting without a qualification 
in lands, which could never be the meaning of the legiilature. 

The court being equally divided in opinion, delivered the fame 
firiatitn the lad day of this term^^the puifne judge beginning firft. 

Noel], for the defendant— I think it would be hard for me 
to fa jr that every tradefman in this kingdom, (though never fo 
rich in money,) who hath not a qualification in lands, ihall pay 
full cofts in a cafe like this -, nor can I prevail u^on myfelf tp 
fay that the defendant, becaufe he is merely llated to be an 
apothecary, is therefore an inferior tradefman, or a diffolute 
perfon. 

It was argued for the plaintiff, that amongft tradefmen, as 
fichf there can be no line drawn with refpeft to who are fupe- 
rior, and who are inferior, but that they are all upon an equal 
footing as tradefmen, and that therefore the legiflature by the 
words inferior tradefmen, meant fuch as were not qualified j 
but I think if this conilruflion was to prevail, it would bring 
Cfcry gentleman, (though of the beil families in Ertglandy) as 
well as rich tradefmen who have not a qualification, within the 
mcaoing of this claufe. 

It was argued for the defendant at the bar, ths^t a qualification 
was not neceffary to authorize a perfon to go a-hunting } I (hall 

F 4 fay 
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fey nothing to that point ; but howeyer that may be, I think a 
perfon going out with a gentleman qualified to kill game, cannot 
be convi£led for killing game as an unqualified perfon. 

It IS faid for the plaintiff, that if the qualification be not the true 
diftindlion, no line can be drawn between fttperior and inferior : 
but I anfwer, there is a known diftinftion univerfally agreed to be 
between tradefmen with refpeft to fupcrior and inferior, as maf- 
ter^ and journeymen, and apprentice ; and this is a natural fub- 
ordinntion, which anfwers the aft of parliament in every refpcft, 
for journeymen and apprentices are plainly inferior, and within 
the mifchicf intended to be remedied : I do agree that the ftatute 
fajfs, " unlefs in company with a mafter qualified^ and that every 
apprentice being out a-hunting not in company with a mafter 
qualified is within the ftatute* 

I think the jury at the trial ought to determine, under the par- 
ticular circumftances of every cafe of this kind, whether the de- 
fendant be or be not an inferior tradefman, or diflblute perfon \ 
and it is too much for me to fay that this defendant, who is an 
apothecary and furgeon, is an inferior tradefman, or a difiblute 
perfon. In my own private opinion a furgeon is the fitteft perfon 
in the world to be in the field with gentlemen a-hunting, for I 
riemember the mafter of a pack orhounds had his neck diflocated 
by a tall from his horfe wnen out a-hunting, 'and if a furgeon 
had not been near him when the accident happened, who pulled 
his neck right, the gentleman would moft certainly have loft his 
life. 

It generally happens that near every great town in England 
fome gentleman keeps a pack of dogs, and it is well known that 
he never goes out without being accompanied by many tradefmen 
as well as others not qualified ; if tlierefore judgment in this 
cafe was to be for the plaintiff to have his full cofts, it would lay 
a foundation for an infinite number of fuits. 

Upon the whole, I am of opinion the defendant cannot be 
faid to be an inferior tradefman, nor a diffoliite perfon, and that 
the plaintiff ought to have no more cofts than damages. 

Bathurfl J. for the plaintiff— I think this a queftion of law 
and not of faft, and that the judges and not the jury are to de- 
termine who are inferior tradefmen, or diffolute pcrfons, within 
this law. In order to find out the true conftru£lion of this fta- 
tute, we muft take the intent of the makers into confideration, 
which was plainly to fecure the game from being deftroycd by 
perfons negleding their lawful employments, as appears by the 
' ^-eamble. There may be an inferior and fuperior between maf- 
ter 



Trinity Term, 30 & 31 G€o. II. 1757. 73 

eer and journeyman, and apprentice, but I can never be of opi« 
nioo that the legiflature intended to permit every mailer of every 
little mechanic trade to negle£l his trade and go a-hunting. The 
claafe under confideration (it muft be admitted) is a little ob* 
icure, but I am of opinion that every tradefman is inferior who 
is not qualified, and that is the only line we can pof&Uy draw 
between inferior and fuperior. And I am inclined to think tb^ 
parliament purpofely penned the zQ, in this obfcure manner not 
to difoblige their conftituents, many of whom are tradefmen. lis 
Brnmi and Ta^m^ Comyns 26, it was ohjt£ktd, that a clothier 
was not an inferior tradefmen ; fednon allocatur^ (iaya the book^) 
for the ftatute feems to prohibit all trades. 

Upon the whole, I am of opinion that all qualified tradefmen 
arc not inferior tradefmen, and that all unqualified tradefmea 
are inferior. 

Clive J. for the plaintiff — I entirely agree in opinion with my 
brother Batburfi. (Nota; he delivered his opinion to the fame 

<&a.) 

WilUs L. C. J. for the defendant— I think myfelf unfortunate 
whenever I differ in opinion with any of my brethren ; however, 
I have the pleafure to refle£l, that in the 20 years I have fat here, 
this is but the third time I have diflPered with any of my aflb* 

dates. 

The fingle queftion here is, Who is that tradefman (hall pay 
foil cods in a tweivepenny trefpafs, in hunting in company with 
a gentleman qualified ? 

I do not think it neceflary to draw any line at all in this cafe, 
but It ought to be confidered upon its own circumftances ; and I 
am clear of opinion the legiflature could never intend that a fur-^ 
gcoQ is an inferior tradefman within this claufe. I think the 
cafe confids both of mattet of law and matter of fa£l ; and if I had 
been to try this caufe, I ihould have told the jury my opinion, 
upon hearing the evidence and the circomftances of the defend'^ 
ant) and have aflced them,^ Whether upon their oaths they could 
fay that this defendant was an inferior tradefman, a diflToIute per- 
fon, or negle£^ed his trade ? And in this manner I (hould have 
fpoke to them, and then left them to fay what was their verdi£b 
upon the whole evidence and circumftances of the perfon and 
cafe of the defendant. For my own part, I cannot upon my oath 
fay that this defendant, merely as an apothecary and furgeon, is an 
inferior tradefman, or a diffplute perfon, and agree entirely with 
my brother Noely that the plaintiff ought to have no more cofts 
than damages \ Aerefore as the court is equally divided there ean 
be no rule, but let xhtpo/lea remain in court. 



74 Trinity Term, 30 & 31 Geo. II. 1757. 

French, an Attorney, verfus Watfon. C. B. 

Whether the /^ASE, fix fevcral counts upon affumfftt; as to the fecond, 

il!f^h^"li fourth^ fifth, and fixth counts, the defendant pleads nofi af" 

wayiread/ J^^ttf^^ generally, and ifluc thereon is joined ; and as to the firft 

to pay is not and third counts, which are each for 20/., he pleads, that as to 

ifluable. ^j] except 6 /. in one, and 4/. 10 /. in the other, mn affumpjtt^ and 

that he owes the plaintiff no more than i o guineas, and fays, he 

is ready and has always been ready to pay the fame, and brmgs it into 

court if the plaintiff will accept thereof ; and prays judgment if 

the plaintiff ought to have his adlion for more than 10 guineas. 

General demurrer ; defendant joins in demurrer, THid prays plain- 

iijff^may be barred from having his a^ion. 

It was objeftcd for the plaintiff that this plea is bad, for here 
is no tender pleaded ; and whether the defendant has been always 
ready to pay, is not iffuable, and every plea ought to contain iffu- 
able matter 5 and of that opinion was the court abfente Cap. Jujlir. 
And they faid the joinder in demurrer was alfo bad (but gave no 
reafon why it was fo). Judgment for the plaintiff. 

Simpfpn verfus Neale, Efq. C. B. 

Pleading. ^AS E on feveral promifes in affumpftt ; the defendant pleads a 
Thcpicjof ^^ recovery in B,R. for the lame demands; plaintiff replies 
cordlmuft' ""^ ''^^ record without a ferjeant's hand. Rule to fhew caufe why 
ka?eafer- the replication fhould not be fet afide for want of a ferjeant's 
jcanfshand. hand to it. On fliewing caufe it was infifted by Prime and Davy 
Serjeants for the plaintiff, that the rule ought to be difcharged ; 
and cited Reports and Cafes of Pra^ice in folio, publifhcd in 1742, 
)^. 41. Upton V. Pullyn^ where amongft other pleas it is reported 
by Sir George Cooke^ that the plea of nul ticl record needs not a 
ferjeant's hand. In anfwer to which it was'anfwered by the 
ferjeant for the defendant, that all pjeas whatever, except the 
general ilTue, ought to be figned by a ferjeant -, and that it appears 
by the year-books for ages fucceffively, that this pica of ///// tiel 
record was always pleaded by a ferjeant at the bar; and cited 
19 if. 6. 79. b, 80. a, and many other cafes from the year- 
books ; and faid, that tlie cafe cited out of Cooked book is not 
agreeable to the rule pronounced by the court in Upton and P//A 
lyn : but the catalogue of pleas inferted by Sir George Cooke there 
feems to be intended to draw praftifers into the Common Pleas. 
(See the affidavit and rule in Mr. Folef Sj the fecond prothono- 
tary's office.) But what was chiefly infifted upon was, that 
as the plea of a recovery in B. R. in this cafe was pleaded and 

figncd 
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figncd by a ferjeant, the fame ought to be replied to, or anfwered 
by a ferjeant propter dignitatem^ for that no attorney or appreniici 
can anfwera ferjeant; or plead any plea in the court of Common 
Pleas ; and of that opinion was the court, viz. C/ive, Bathurft^ 
and Noel^ Juftices ; abfente Ch. Juft. who was in the court of 
Chancery this day, June 15, 1757. And the rule was made ab- 
folute for fetting aGde the replication oi* nul iiel record for want 
of a ferjeant's hand. 

Roe, on the Demife of Wilkinfon, verfus Tranmer 

& al. 

EjeElnunt for lands in Yorkfliire. C/B. , 

TTPON the trial of this caufe it appeared in evidence, that what deed 
^ Thomas Kirby^ being fcifed in fee of the lands in qucftion, of convey- 
made and executed certain deeds of leafe and releafe. The leafe, JJ^JJ ^^* *" 
dated November 9, 1733, made between the faid Thomas Kirby operate as a 
of the one part, and Lhrljlopher Kirby his brother of the other covenant to 
part, whereby it is witnefled that the faid Thomas Kirby^ in con- ^"fef*^*^ 
fideration of 5 /., did grant, bargain, and fell to the faid C. Kirby, 
his executors, adminiilrators, and niFigns, the lands in'queftion ; 
to have and to hold the fame unto the faid C. Kirby^ his^ executors, 
edmini/irators, and ajftgm, from the day before the date thereof 
for the term of one year under a peppcr-cdrn rent, to the intent 
that by virtue of thefe prefcnts, and by force of the ftatute for * 
tnnsfening ufes into pofleflion, he the faid Chriftopher may be in 
the adual pofTeflion of all the premifes, and he enabled to take 
aod accept of a grant and releafe of the reverGon and inheritance 
thereof to them and their heirs, to, for, and upon fuch ufes, in- 
tents, and purpofes, as in and by the faid grant and releafe [hall be 
direflcd or declared. In witnefs, l2fc. executed by Thomas Kirby. 

The releafe, dated November 10, 1733, made between Thomas 
Kirby of the one part, and C Kirby his brother of the other part, 
witneflcth, that for the natural love he beareth towards his faid 
brother, and for and in confideration of 100/. to the faid Thomas 
Kirby, paid by the faid C. Kirby ^ he the faid Thomas Kirby hath 
granted, rcleafed, and confirmed, and by thefe prefents doth 
grant, releafe, and confirm unto the faid C. Kirby^ in his adtual 
pofleflion thereof now being, by virtue of a bargain and fale for 
one whole year to him thereof made by the faid Thomas Kirby ^ 
by indenture dated the day next before the day of the date here- 
of, and by force of the ftatute made for transferring of ufes into 
pofleflion, afier the death of the /aid Thomas Kirby, all that one 
cJofe, is^c. (the premifes without any words of limitation to the 
reUafee): t^ kave^and to hold the faid premifes onto the faid C. 

Kirby 
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Eriy and the heirs of his body lawfully begotten, and after their 
deceafe to Join TVilkitffon^ elded fon of my well-beloved uncle 
John fVitttinfon of North Daltofi in the county of Tork^ gentleman, 
to l^m and his heirs and afligns, and to the only proper ufe and 
behoof of him the faid John IVilkinfon the younger, his executors^ 
adminiftrators, or affigns for ever, he the hid John Wilkinfon the 
younger paying or caufiri}; to be paid to the child or children of 
my well-beloved brother Stephen Kirby the fum of 200/.; and for 
want of fuch child or children, then to the child or children of 
nay well-beloved fitter Jane Kirby: and for want of fuch iflue, 
then to the younger children of my well-beloved uncle John IViU 
hinfon of North Dalton aforcfaid 5 and for want of fuch yoUngcr 
children, then the faid eftatc above mentioned to be free from 
the payment of the above-named fum of 200 /. Then the releafor 
covenants that he is lawfully fcifed in fee, and that he hath good 
right and full power to convey the premifcs to th&faid C Kirby^ 
and alfo that it may and (hall be lawful to and for the faid C. 
Kjrbjy or the faid John Wilkinfon the younger, from 'add after the 
death of him the faid Thomas Kirby^ peaceably and quietly to 
have, hold, ufe, occupy, poflefs, and enjoy the faid mefluagc, 
lands, and premifes, with the appurtenances, not only without 
the lawful let, fuit, isfc. of him the faid Thomas^ but all others 
claiming under him, faTr. free from all incumbrances. Then it 
is covenanted by all the parties, that all fines and recoveries, and 
deeds of the premifes, levied, fufFercd, or executed by the parties 
or any of them, or by any other perfons, (hall be and enure to 
the ufe of the faid C. Kirby and his heirs of his body lawfully be- 
gotten ; and for want of fuch ifluc, then to the ufe of the faid 
Jchn Wilkinfon junior, his heirs and affigns for ever, according 
to the true intent of thcfe prcfents. In witnefs, (^c. executed 
by Thomas Kirby, 

It further appeared in evidence, that C Kirby on the loth of 
November 1733, paid to the faid Thomas Kirby 20/. in money, and 
gave him his note for 80/., payable to tlie faid Thoh:^s Kirby^ who 
figned a receipt on the backfulc of the faid deed of releafe in thefc 
words; viz. Received tlie day and year within written of the 
within-named C. Kirby the fum of one hundred pounds, being the 
full confideration-money within mentioned to be paid to me. I 
fay, received by me, Thomas Kirby. Witnefs M. J. S. T. 

It further appeared in evidence, that C Kit-by died without iflue 
in 1740, and that John fVilkin/on the IcfTor of the plaintiff is the 
fame John WVhinfon named in the deed of releafe ; but it did not 
appear that the faid John Wilkinfon had notice of the faid deeds 
of leafe and relesfe until a ffiort time before this ejedment was 
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This being the cafe for the confidertition of the court, the ge- 
neral qucftion is. Whether the leflbr of the plaintiff has a title to 
recoycr upon the leafe and releafe ? 

It has been argued at the bar three time^, the firft time by 
Serjeant Willes for the leffor of the plaintiff, and Serjeant Poole 
for the defendant, and the fecond and third times (becaufe of a 
new judge) by Serjeant Hewitt for the plaintiff, and Sir Samuel 
Prime, the Sling's firft Serjeant, for the defendant. 

It was admitted by the ferjeants who argued for the plaintiff, 

that the leafe and releafe being made to convey to C. Kirby 

an eftate in fee-tail, to commence infuturo^ viz. after the death 

of the releafor, cannot operate as a common law conveyance, 

or as a leafe and releafe ; but they infided that the releafe fliould 

take ttkSt as a deed of covenant to ftand feifed to ufes, /// res 

ma^ valeat quam pereat ; and cited a variety of cafes to prove it 

bad every requiiite neccffary to conftitute fuch a deed of cove- ' 

aant to ftand feifed to ufes ; that is to fay, i. Here is a fufficiene 

and proper confideration \ 2. A deed ; 3. The covenantor was 

fcifcd in fee j 4. Here are apt words, for the word grant of 

itfelf is fufficienc in fuch a deed ; and 5. Here is a manifeft and 

I^ain intent. 

On the other fide it was infided for the defendant; i. That 
it plainly appears to be die intent of the parties that this con^ 
veyance fhould be by a leafe and releafe, and therefore (hall not 
operate as a covenant to ftand fcifed to ufes. Co. Lit. 49. a. 
And as the releafe is admitted "on all hands to be void for the 
reafon above, nothing paffes thereby to IVilkinfon the. leffor of 
the plaintiff. 2. It was objefted for the defendant that U^ilkiri' 
fin is not a party to the deed. 3. That there was not a proper 
conSderation of blood to raife an ufe to him. 4. That no eftate 
at all paffed by this deed to Chrifiopher Kiroy^ out of which the 
eftate in futuro could arife or come to Wilkinfon the plaintiff'* 
leflbr. 

After time taken to confider, the court were all of opinioa 
that the releafe was void as a common law conveyance, it being 
to convey a freehold to commence in futuro^ but that it fliould 
have the effedl and operation of a covenant to ftand feifed to 
ufes ; and in Hilary term, 3 1 Geo. 2. Lord Chief Juftice Witles 
gave the judgment of the whole court for the plaintiff. 

IFilles C. J. —It IS admitted and agreed on all hands that this Theju^g- 
deed is void as a leleafe, becaufe it is a grant of a freehold tp »entof il»« 

- - - - • - court was 



commence in futuro ; and therefore the only quieftion is. Whether ^^j„ i„ hj. 

it (hall take efte^ as a covenant to ftand feifed to ufes ? and we Uty term 

arc all of opinion that it (hall (my brother Bathurft, not being 3> o»* 

here, authorized me to fay he is of the fame opinioD). '^^ * 
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Many cafes have been cited on both fides, fomc of which arc 
very inconfiftent with one another, and to mention them all 
would rather tend to puzzle and confound, than to illuftrate the 
matter in queftion ; and therefore I (hall only take notice of 
thofe things we think moft material, and of fome few cafes 
neareil in point for our judgment. 

It appears from the cafes upon this head, in general, that the 
■ judges have been ajiuti to carry the intent of the parties into exe- 
cution, and to give the moft liberal and benign conltru£tion to 
deeds /// res tnagis valeat quam pereaU I rely much upon ^hep'» 
pard*s Touch/lone of common affurances^ 82, 83. (which is a moft 
excellent book,) where he fays, when the intent is apparent to 
pafs the land one way or another, there it may be good either 
way. 

By the word intent is not meant the intent of the parties to 
pafs the land by Ms or that particular kind of deed, pr by any 
particular mode or form of conveyance, but an intent that the land 
ihall pafs at all events one way or other* 

Lord Hobart^ (who was a very great man,) in his Reports^ 
. Jo. 277. fays, " I exceedingly commend the judges that are cu- 
•* rious and almoft fubtil, ajluti^ to invent rcafon and means to 
<< make adis according to the juft intent of the parties, and to 
•* avoid wrong and injury, which by rigid rules might be wrought 
•* out of the aft ;" and my Lord Hale in the cafe of Croffing and 
Scudamorey i Vent. 141. cites and approves of this pafTage in 
Hobart. 

Although formerly, according to fome of the old cafes, the 
mode or form of a conveyance was held materiial, yet in later 
times, where the intent appears that the land (hall pafs, it has 
been ruled otherwife, and certainly it is more confiderable to 
make the intent good in pafTing the eftate, if by any legal means 
It may be done, than by confidering the manner of pafling it, to 
difappoint the intent and principal thing, which was to pafs the 
land. Ofman and Shcaje, ^ji. Upon this ground we go. 

We are all of opinion that in this cafe there is every thing ne- 
cefHiry to make a good and cfFedlual covenant to ftand feifed to 
ufcs. Fir/If Here is a deed. Secondly y Here are apt words, the 
word grant alone would have been fufficient, but there are other 
words befides which are material ; viz. A covenant that the 
grantor has power to grant, and a covenant that all fines, reco- 
veries, fe'r. of thefe lands (hall enure to the ufes in the deed. 
Thirdly y The covenantor was feifed in fee. Fourthly y Here ap- 
pears a moft plain />//^«r that Wilkinfon the lefTor of the plaintiff 
ihould havo the lands in cafe C. Kirby died without iifue. And 

lajlly. 
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Iqftly^ Here is a proper confideration to raifc an ufe to the leflbr 
of the plaintiff, for the covenantor in the deed names him to be 
the elded fon of his well-beloved uncle ; thefe are all the cir- 
cumflances neceflary to make a good deed of covenant to ftand 
feifed to ufes. 

In fupport of- their opinion the Chief Juftice only cited and 
obfervcd upon thefe cafes ; viz. Croffing and Scudamore, i MoJ. 
175. 2 Lev. 9. I rif///. 137.. Walker and Hall^ 2 Lev. 213. 
Coultman and Senhoufey Tko, Jones j 105. Carth, 38, 39, Baker 
V. Hil. 2W.^M. B. R. Ofman and Sheafe^ 3 Lev. 307. 

The Chief Juftice laftly cited two of the ftrongeft cafes men- 
tioned for the defendants, as Hore and i)/x, i 5iW. 25. Satuon 
and Jones^ 2 Vent. 318. and faid he did not (for his own part) 
underftand them ; and that if he had fat in judgment in thofe 
cafes, he (hould have been of a different opinion in both 5 how- 
ever, he faid the prefent cafe differed from thefe two cafes. 
Laftly, he faid the whole court were clear of opinion that a man 
feifed might covenant to ftand feifed to the ufe of another per- 
fon after the covenantor's death. Pojlea delivered to the plaintiff. 

Campbell Clerk verfus Aldrich Ckrk. C. B. 

'TpHIS is a rule to (hew caufe why a/ro^'A/Vw« (liall not ifTue Prohibition 
*• to the confiftory court of the bifhop of ZoW^/;, grounded toafttitin 
upon a fuggeftion that the defendan^hath libelled the plaintiff in ^P'^'^ 
the fpiritual court for marrying without banns or licenfe, and marrying 
feveral inftanccs are fet forth, " as appears by the rcgifter book ;** without 
alfo that the plaintiff has baptized feveral children, and performed [j^^^ 
other minifterial offices i;i the parifh of S/. John^ without any 
licenfe from the bifhop. 

^gainft the prohibition it was f«ud, there was no plea put in 
belowy fo the libel is confeffed to be true ; and thereupon it was 
inGftedthat the matters therein contained were of fpiritual jur if- 
didion^ and fo the rule ought to be difcharged. 

For the prohibition it was faid that the fpiritual court w«rc 
taking conufance of a matter proper at law \ for now fmce the late 
inaniage-a£l it is felony to marry without banns or licenfe, and 
there muft firft be a trial at common law befoi^ a clerk in fuch 
cife can be deprived or degraded \ and fo is Hob. 290* 

The whole court were of opinion tliat the rule fliould be made 
abfolute as to the marrying' without banns or licenfe> that the 
plaintiff may declare, and this matter upon the late marriage-aft 
may be more folemnly debated ; and as to the other minifterial 
acts in the libel tlie rule was difcharged. Serjeant Prme for the 
plaintiff, Serjeant Poole and Serjeant Henuitt for the defendant. 
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Roe, of the Demife of Kirby^ vcr/us Holmes. C B. 

EJECTMENT, of two mefluages in Torture: at the trial 
in 1756 this cafe was made for the opinion of the court. 

William Hardifly being feifed in fee according to the cuftom of 
the foreft of Knarejborough^ of the copyhold lands in qaeftion ia 
Memwitb cum Darley^ furrendered the fame to the ufe of his will, 
which he made in thefc words, viz. ** Whereas I have furren- 
<< dered, or intend to furrender, all my copyhold lands and tene- 
«* ments to the ufe of my laft will, I do hereby give and denfe 
^ the fame to my daughter Jane^ her heirs and afliens for erer; 
Wlntwoidt " hit in cafe my /aid daughter dies before Jbe attatn the age of 
tteV^dUtt '* ^' J^^h «^^ A«v^ "0 ijfue^ then my will is ^ that my nephew John 
feriifc, << Hardifty Jhall have my /aid copyhold lands and tenements :^ 
Whereas my eftate in Birfinvith is furrendered to me and nry 
wife, our heirs and affigns for ever, my will is, that Ae furrender 
the fame after her deceafe to my faid daughter Jane and her 
. heirs within fix months after my deceafe. And whereas I be- 
lieve my nephew John Hardifty is heir at law to my daughter in 
cafe flie die without ifiiie, my will therefore is, that he furrender 
the laft premifes to my nephews the fons of my brother Crofts in 
fee, or elfe to have no benefit of this my laft will and teftament } 
and I will that my faid nephews, fons of my brother Crq/by^ have 
my lands in Memwith with Holme and Darley^ their heirs and 
aifigns, fliare and (hare alike. 

Upon the 31ft oi January 1750, the teftator died feifed in 
fee, leaving J^ne his only child, who died afterwards on the 2d 
oi March 1752, without iffue, and under twenty-one years of age. 
John Hardifty^ the nephew of teftator, furvived Jancy and died 
thei 5h of Jufie iTS^j without iflue, was never admitted tenant, 
nor ever made any difpofal of the lands in queftion. 

John Hardifty^ the father of John Hardifty the teftator's nc* 

phew| is heir at law to Jane^ and brother and heir at law to 

13 jyHliam 
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William the tetlator, and furrendered the lands in queftion to 
the ufe of the lefibr of the plaintiff 15 Augujl 17541 and alfo 
gxamed the dime according to the cuftom of the foreft^ in fee. 

Tbe defendant's title is only poflcffion. 

This cafe was argued twice at the bar, and the fingle queftion 
in the cafe was, Whether John Hafdlfty the nephew, by the will, 
took aneftate in fee, or for life ? If he took a fee, then the lefTor 
of the plaintiff has no title; but if he took only a life-eftate, 
dien the plaintiff's leflbr has a good title under John Hardifty^ 
the birother and heir of the tcftator. * , 

The whole court were clqar of opinion for the plaintiff, that 
the nephew only took 2tn edate for life ; that the teftator, by his 
defife to Jam^ plainly underftood the force of words of limita- 
tion, and if he had intended to give his nephew more than an 
edate for life, he knew how to have done it ; that there were 
no exprefs words in the will that gave the nephew a fee, nor any 
nanifeft intention to do fo, or to disinherit the heir at law. 

Judgment for the plaintiff. 
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Knight, Efq. ver/us Lillo. C. B, 

TRESPASS for breaking and enteringthe clofe of the plain- Trcfpaft. 
tiff called Sfow-Hii/, and for treading down the grafa there, Jodgment 
^for eating other grajs with cattk. tiffttc" 

* ' the whol* 

The defendant pleaded three pleas : Firjl^ Not guilty to the ^^^'^ 
whole declaration ; 'idly, A juftification in bar, that the olaintiff ""^^^ 
9Qght not to have his a^ion againd him for entering the (aid covered by 
clofe and treading down the grafs there, becaufe he fays, that ^,*^?' 
tic cbfe lies in the hundred of Parjltyu) in the county of talop^ ^^ 
VA diat long before the time when, ^c. John Walcott efq. was 

Vol., 11. G • and 
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and ftill is fcifed in fee of the faid hundred, *with its appufte- 

nances, and that the faid Jolm Walcott^ and all "thofc whrfe 

Prefcripdon eftate he now hath, and at the faid time when, £^r. had of and 

•ndpH^iiegc *" ^^^ ^^^^ hundred, with its appurtenances, time out of mind 

of entering have bceo accuftomed to have and ufe, and ftill of right ooght 

tlie dofc to to have and ufe the benefit, liberty, and privilege of entering 

y^^J^^^t^^ into the faid clofe for the purpofes of feeking, taking, and killing 

tlieieasap- game there within the faid clofe in which, {5V. and of feeking, 

purtenant to taking, and killing game there as belonging and atH^ertaining to 

a uadnd. ^j^^ j.^;^ hundred ; wherefore the faid defcndartt as fcrrant of 

the faid John Walcott^ and by his command, at the faid fcvcril 

times when, l^c. entered into the faid clofe in which, tsfc. for 

,the purpofes of feeking, taking, and killing game there, and 

then and thefe (hot at and killed game there found for the faid 

John Walcott^ as it was lawful for him to do, and in fo doing 

unavoidably and neceflarily trod down, fpoiled, and confumed a 

little of the grafs there, which is the fame ,trefpafs, {5*r.; and this 

he is ready to verify : the third plea is a like juftification, only 

it docs not fay, " As belonging and appertaining to the faid 

** hundred 1" the plaintiff joins iflue upon the Not Guilty, and 

traverfes the two prefcriptions feverally, whereupon iffues arc 

likewife joined. At the trial there was a verdiA for the plaintiff 

upon the general ifluc, and a verdift for the defendant upon the 

other two iflues upon the prefcriptions. 

It was now moved by Serjeant Poole that the plaintiff ought to 
have judgment upon the whole record as to all the iffues joinedj^ 
alledging that both the prefcriptions were bad in point of law. 

But the* court faid there was no occafion to debate whether 
the prefcriptions were good or not, for that the plaintiff at all 
events mull have judgment upon the general iffue, becaufc there 
is a trefpafs laid in the declaration ; viz. the eating grafs vuitb the 
defendant's cattle^ of which he is found guilty, and which is not 
covered or anfwered by the juftifications. And unlefs the plain- 
tiff would waive tliat part of the finding of the jury as to the 
general iflue and eating the grafs, the court refufed to hear any 
argument tou. hing the prefcriptions. So the dounfel being de- 
Crous to have the v;»lidity of the prefcriptions determined^ took 
time' to know whether the plaintiff would waive his verdiA upo^ 
the Not puilty ; and if «hc would not, then judgment was for 
the plainlifJ*. 

Blayer verfus Baldwin. C. B. 

Arf»fe«- XT/ITHrN a year afeer final judgment given in this caufef a 

^nctnaoc VV fi^ri facias was fued out in Eafter term I7S7> and rctum- 

onXft'di ^^'^ ^" ^^ morrow of the Afcenfion of our Lord in that term, 

%vhich was and was continued upon the roll down tiU this term by vkecomes 

reverteturn- ^g^ 

cd or fiieJ. 
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m9§ mu/iitr^^i tod the defendant being this term taken upon ^. 
cM^imf 4dfiiM»aH^%an iflited upon the judgment) it was mov^ 
b^ Serjeaal i'M/# that this is irregular, there neither being any 
fir4fmcm to revive the judgment, it being above a year old, nor 

any execution returned by the iheriff to warrant the entry of the 

continuances on the roll. 

fir curiamT^Tht defendant muft be difchargcd out of cuftody, 
tad the plaintiff muft pay the cods of this application, for it is 
tMegvlar to continue an execution on the roll which w^^ t«evtt . 
ffOtwaod cr filed. Serjeants f^rime and JDavy for the plaintiff. 
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Cutfield verfus Coney and others. C. B. 

A FTER the plaintiff in replevin had declared, he died before Pldndffia 
J\ the defendant made any avowry, fo that the fuit was J^^^f* 
abated by the a£l of God, after the declaration and before any ciaradoauii 
Jfowry : whereupon it was moved on the behalf of the defend- before a»ow^ 
«wi, (who were overfcers of the poor, and had diftraincd as 2iJ!Jaf^2ui 
bring fo,) that they might have a writ de reform habenth. This be iffued, 
briog a nice queftion, the court ordered the caufe to be put in 
tbe paper, and this point to be more folemnly debated. 

After hearing counfel on both fides, the court took time to 
confider, and in this term gave judgment that there ought not 
to be any return of the goods; they faid that many cafes had 
been cited on both fides, but that they founded their determma- 
tbn upon Lord Chief Baron Gilbert* s Laiv of Dtftrejfes and 2Jr- 
flivins^fb. 231, 232. and that it would be abfurd to grant ai 
feiurn. iabend. where there is no avowry. By the declaration 
the defendant is charged with an unjuft caption and detentionn 
ao4 he muft purge himfelf thereof by an avowry before he can 

G 2 \A 
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be entitled to hare a return, for a return is adjudged br the court 
on the juftice of the originad caption, and therefore the defend- 
ant muft firft (hew the juftice of this caption before he can have 
a return ; and they faid the party may diftrain again. Serjeant 
Hewitt for the plaintiff, Serjeant Prime for the defendant. 

Graves verfus Wife. C. B. 

TtMfz. ^HIS was a motion to fet afide an interbcutory judgment for 
SecLi^adLi irregularity : the irregularity complained of was, that notice 

noftifet of a declaration was giren to the defendant, << that it was left in 
Ibrth the «« the office of Mr. Prothonotary Jones^ in an oRionfor work and 
^ ^^ iiiiwr done by the plaintiff for the defendant^* without fpecifying 
technically the nature of the a£lioni for the words ought to hate 
been in an affion of trefpafs upon the-eafe^ and not being fo, the 
judgment was fet afide (die Chief Juftice abfent). 

N. B. This feems a very hard cafe \ for the words, <^ in an 
*^ afiion for work and labour,** are q[iorc intelligible to the lay 
gents, than the words trefpafs on the eafo. However, the court 
faid diey muft abide by their rules ; and the rule in tUa cafe is^ 
that the nature of the a^ion muft be fpecified in the norioe. Sea 
the rule anno i Geo^ 2. Serjeant Hewitt for the plaixitiSj Ser** 
jcant Davf for the defendant. 



BAtllfCOftfat 
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Coke ver^s Sayer. In B* R. 

rllS was an a£lion againft the defendant for criminal con- Not gvilty,' 
Ycriation with the plaintiflF's wife. The defendant pleaded ^ n<^. , 
two plca^ Not guilty, and Not guilty within fix years: ifiue jf^TS' 
to the country was joined upon the firft plea^ and a demurrer was aa aaioa for 
to tlic latter. There was a verdi^ for 20 A upon the liTuc tried f™^ «***•> 
bf die country ; and now the demurrer to the plea of the ftatute ljf !i^" ^ 
01 Bmitations was argued, and that plea was held good. P^r* rtr 10 tb* ' ' 
kim »m0f^-Thcre mull be judgment on the demurrer for the ??^* ^"" 
deCendaat, and the plaintiflF muft have no damages, nor muft -^iiaAotiflroa 
cofti be paid on either fide upon account of the tnal« the urnts 

judgment 
for defeadant on dcarantr* 

Vanderplank vet/us Banks. C. B. 

THE defendant pleaded a variance between the writ and the Varfiace. 
^ declaration, without craving or fetting forth oyer of the 
^', die plaiotiflF demurred, and it was held that the defendant 
'koold anfwer over, agreeable to* the cafe of Bragg v. Digij, 
3 Soft. $58, which is in point. 



Oj 
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Prefton verfus Chriftmas. C. B. 

Wetding. T^EBT upon a bond ; defendant pleads accord and fatlsfac- 
MMh^ LJb tioa; vm. That be rekafed to the plaiatiff all hU cquitf 
wiyre.Wbt of redemptioa of certain tcneaeMCB in fatisfa&ion of ail boiiils 
t^ 4q^. whAreia die defendant was bof nd to the plaintiff : the plaintif 
dMomrtoif and the d^feadaat joinod in demiiTxcr. 

s^'^ > li «a& Milled bj Serjcaat Pool^ fibr the phiotifi; tha^ dug plet 
ia-i> f» 7i • ^j^^^ ],^^ j^ 1^^ refpe£ls ; i^ That it is an accoid wkhowl anf 
Icsal fatisfadioB 1 that an oquitjr of redemptioa was coofidtml 
of BO yahic at bw ; and {o is LiLjic. 332. where it islajd da«% 
that if the moitgagor doth not pay the moneys at tho day ta the 
<^.ndji(ioni the land which is put in pledge is taken from him for 
ever, and fo is dead to him upon condition ; fo that^ at law^ an 
equity of redemption is of no value* 

7dlyt That this is an adion of debt upon a deed, and being 
fO|^ tl^^ccpi^ and £i;bfifa^ioa ought to be- by deed* and nor 
b(sing pleaded. to be by d|Ecdv theplea for this reafon atfo Ls bad; 
fQr Mrhercv.er a cectain debt is created by deed, it cannot be dif^ 
c{^^<Ld bMfe by matter of as hi^ % nature, atid not by an accord 
or matter inj>ais. 6 Rep. 43. Blaiis cafe, and Cro^ J^c^ 254^ 
And though perhaps where there appears to be a condition for 
payment of money, an accord may be pleadedan fatisfadion of 
the money or condition, yet it cannot be pleaded in fatisfaclioa 
of the deed or obligation \ and for any thing that appears on this 
record, this is a bond without any condition at all. 

Serjeant Hewitt infilled in anfwer to the firft obje£lion, that 
wherever an advantage accrued to the plaintiff, if he received and 
accepted of that advantage in fatisfadion, it might be well 
pleaded, that a pot gf wine had been deemed a eood fatisfadion 
of all anions, i RoL Abr. 128. p. 9. That an equity of re- 
demption was a beneficial thing, and it was not material what 
the value of it was. 



Faster Term, T^iGeo. II. 1759. ^ 

In anfwer to the fecond objeftion, that the plea is bad becaufe 
pleaded in fatisfa£tion of a bond, he faid he thought it was th^ 
lame thing whether it was pleaded in fatisfaQion of the bond, ot 
of the money or debt owing upon the bond ^ and that it would 
hare been a good plea if it had been pleaded in fatisfaAion of 
the money^ feems to be admitted by the cafes cited on the other 
fide. 

The whole court were clearly of opinion with the plaintiff in 
bodi points ; i^, That a releafe of an equity of redemption wa3 
oodiing at all in the eye of the law \ and 2i//j^, That this being 
a debt upon an obligation without any condition, fatisfaflion 
mod be pleaded to by deed \ and that 6 Rep^ 43. and Cr^. Jac. 
^^ are dire£lly in point. 

Judgment for the plaintiff. 

Jones verfus Heme. C. B. 

ACTION of flander for thefe words; viz, " You (meaning Slander. 
*** " the plalntiflF) are a togue, and I (meaning thc.defcndant) " You are a 
** will prove you a rogue, for you forged my name." No fpecial J^frprow 
dan^ was laid in the declaration ; there was a verdi£l for the you a rogue, 
plabtiff upon Not guilty \ <ind it was now moved by Serjeant ^^^ y^» 
Hms in anreft of judgment, that thefe words are not a£lionable \ ^^ ^^^^^ 
to prove which he cited 3 Leon, 231. pL 313. where the words, a^ionaWe. 
"•Thou haft forged my hand," were held not aftionable. But 
pfrtUam arna«— The faying a man is a forger, or has forged 
one's hand, is a£lionable; and they over-ruled this cafe in 
3 Lecn. WiUes C* J. alfo faid, that if it was now res Integra^ 
he (bould hold that calling a man a rogue, or a woman a whore, 
in public compaqy, were a£lionable. 

Judgment for the plaintiff. 

White w^/^i Willis. C.B. 

CfRESPJSS for taking the plaintiff's cattle; the defendant ^^^2*^'' 
-* pleaded in bar that he dlftrained for rent, and that the plain- \^11^ ^' 
tiff levied a plaint in replevin before the iheriff of the county, picKied in 
and that the proccfs, thereon is ftill depending in the county ***J.*? ?^« 
court) the plaintiff demofrcd^ and the defendant joined in de- ^ 

Seijeant iWr for the plaintiff infi Aed the plea was bad for two 
icaliMis; Firft, Becaiife a fuit depending in an inferior court 
; be pleaded in bat ta an a^ioa hire. 5 gjfort 6i> a. 
G4 7^- 
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7 H. 4. 8. tf. T H 4. 44. a. ^* Brinittghdm^s cafe. 43 ££ j* 
ai. 17. 4 H. 6. 15. «. *. and Trin. 6 Geo. 2. DudfiM rs 
Warden^ Fiizgib. 3. 19. 

^dljf ti this matter cduld ^ell be pleaded, it ought to have 
been pleaded in abatement^ and not in bar ; for by pleading id 
bar the defendant admits the caufe of adion and the writ to be 
good, but fays fomethinj; more to dedroy the plaintiff's caufe of 
tikxoti % abatement is to &me matter which (hcWs the adlion is 
ill conceived, but does not go to dtftroy the a&ion abfolutcly ; 
and the replevin does not bar trefpafs^ but the court in this cafe 
mdy give a general judgment that the plaintiff ought to have da- 
mages, a Mod^ 63, 64. I Mod. 214. I Lev. 312. 2 Jio/. 
Rep. 64. DoSl. Placitandi lo. tit. Pleas in abatement in mattiri 
pf record in point. 

Hetuitt Serjeant, e contra^ for the defendant as to both the ob- 
jeAions faid, that a replevin differed much from all other actions 
in inferior courts, and might be pleaded in bar to trefpajf here } 
and cited Do^. Placitandi 65. 68. 22 Hen. 6. 15. 

The court were of opinion that they could give a proper judg- 
ment for the plaintiff, although the defendant's plea concluded 
improperly ; and were about to give a general judgment for the 
plaintiff; but the defendant ddfired he might withdraw his pka 
and plead de novo, which was granted upon payment of cofts to 
the plaintiff. 

Nota ; Willes C. J.' fald, there is more hw and learning in 
Doilrina Placitandi than in any book he knew ; that it contained 
^the fubdance of all the pleadings in the Tear^boohs and Coke*Jt 
Reports. 



An^xecu- 
tory d^vife 
wai never 
nude good 
but (at the 
falc< of the 
intention of 
the teltator. 



Driver, of the Deraife of Richard Standring, verfus 
Mary Standring, Widow, and John Hoole. C. B. 

I^JECrMENT of a mcffuage and lands in Epworth in the 
^ county of Limdn^ was tried in Lincoln^ March 6, 175H9 
before Baron Legge : verdi£^ for the pbintiff, fufajedt to the 
opinion of the court upon this cafe, 

John Standring being feifed in fee of the premifes in queftion, 
by his will of the 17th of June 1753 devifed to his brother 
Richard in fee other lands than thefe now in queftion, and alfo 
other lands to his niece Eliz. Read^ and then follows the daufe 
upon which the prefent queftion depends, in thefe words: <' lum^ 
** I give and devife all the rejl ^f my lands ^ tenements ^ and heredita^ 

•* mentif 
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^< innUi (including thofe now in queftion,) unto the child of 
** Mldrm of which Mary my wife is now pregnant^ and the heirs 
*' <f fuch child or children for every to be held and enjoyed by them^ 
•' jT nmre than one^ as tenants in common and not as jointenants 2 
•* provided a/ways neverthelefs^ and my will and mind further is^ 
*• that if all fuch child or children fball not he born alive, or fhall 
** happen to die without lawful ijfue and under the age of ll years y 
•* then in either of the faid cafes I give and devife the houfe wherein 
*< Idwdlf and my nearer clofe in the HaverthwaiteS) iwith the ap^ 
^ purtenancesy to my brother Richard Standring and his heirs for. 
" ever ; and alfo in either of the faid cafes I give and devife my further, 
" dofe in the Uaverthwaites to Mary my wife during the term of 
" ber natural life, and from and after her deceafe to my faid brother 
** Jiiichzfd and his heirs ffr ever/' and then the teilator gives 
his pcrfonal eftate to his wife and his brother Richard. 

The will was duly executed and atteded, and was proved at 
the trial $ it was alfo proved, and is further ftated in the cafe, 
that at the time the teftator made his will he was very fick and ' 
illi and that his wife was pregnant, and on the 5th of September 
1753 ^"^^ delivered of a fon, and that this fon died in the life* 
time of the teftator without iflTue and under age ; that afterwards 
iQ die life of teftator he had another child by his fame wife 
horn alive, which alfo died foon after its birth in teftator's life- 
time, and that the teftator himfelf afterwards, on the 17th of 
SiftmberiT^6f died fcifcd in fee of the premifcs without revoking 
9r altering his will, leaving his wife with child of a daughter, 
vho was Toon after born, and is now living. 

The fingle queftion is, Whether Richard Standring, the tefta- 
tot's brother, has any title under this will to the houfe, is^c. 
wherein the teftator dwelt at the time of ihaking his will ? 

This cafe was argued twice at the bar ; the firft time in Mi* 
^hnas term laft, and again in this term. 

The ferjeants of counfel with the leflbr of the plaintiff cpn- 
I tended^ that this was a good executory devife to teftator 'a bro- 

\^Richardf it being to take place within a reafonable time } 
^ is to fay, if the child then in ventre fa mere fliould die with- 
^ iffue, or under the age of one-and-twcnty years. 

On the other Cde, for the heir at law it was argued, that wills 
^ to be conftrued according; to the intention of teftators, if 
that can poffibly be found out, that it is impoflible to conceive 
^t when a man is providing for a child in ventre fa mere, he 
^ttld ever intend that if that child died, any afttr-born chilvl 
^ . fbould 
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ibonid be difinberited. It was alfo argued, that the contingencies 
which happened after the making the will, in the te(lator*8 fa* 
mily, amounted to a revocation of the will ; but the boart were 
clear of opinion that fuch alterations in families cannot revoke a 
ynW of lands by the laws of England^ however it may be other- 
wife by the civil law. 

Upon both the arguments the whole court declared, that if 
by any conftru£kion whatever they could be warranted in gtving^ 
lodgment for the defendants in favour of the heir, they wottid do 
It ; at length, after time taken to confider, they all firvcrally de-* 
dared in cot|rt that they would not conftrue this to be an execu* 
tory devife ; they faici that executoty devifes are contrary to the? 
9jx€t rules of law, and were at firfl invented in furtberatice of 
, juftice, and to carry into execution the manifeft intention o£ 
teftators ; and that to conftrue this to be an executory devife^ 
would be to defeat the teftator's defign, which mud certainly 
be, to provide for any after-bom childj and not to difinherit an 
heir of his own body. 

Befides, it was fatd by Mr. Jaftice Bathurfl^ and agreed by the 
larhole court, that unlefs fome words were added to the prowfo 
as to thp child or children dying without ifltie, it could not be 
conftroed to be an executory devife, as not being certainly to 
take place within a reafonable time ; for (a» he faid) there is ^ 
great deal of difference betv^en dying without ifTue, and dying 
aVem.760. without ifliie Uving at the iimi of the (feath or deaths of fuch child 
75^1 759' or children; the firft cafe may not happen in many generations, 
the latter cafe will be known within the compafs of a life ; and 
they agreed they would not in this hard cafe fupply the want of' 
the words " living at the time of the death of fuch child ok chiidren^ 
which would deftroy the intent of the teitator. 

However, although this was the declaration, and feemed to be 
the opinion of the whole court, yet they did not give judgment 
one way or other, but defired the leflbr of the plaintiflF would 
confider of it, and if he had any humanity or goodnefs in him, 
they were fure he would give the poor infant heir no furthef 
trouble. With refpe£l to the cafes cited on both fides, they arc 
£0 little to the purpofe that-it would be impeninent to put them 
down ; and this cafe is fo particular and fingular, that it aiuft 
be determined merely upon its own circumftances* ^djournatur. 
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Witham veffus Hill and others. C. B. 



^l^HIS was an a£iion upon the Jfati i Gea. i . c. 5. / 6. for Cofti. 
/■' demoliihing houfes, barns, isTc. of the plaintiflFat Sheffield, J^J'J^J^J^^ 
in a certain hundred in the county of Tork, brought againft the cofts in an 
inhabitants of the hundred, in which the plaintiff had a vierdidt aaionoatbe 
for damages according to this ftatutc. "g'^^c 

and in hue 

The words of the ftatute are, '< The inhabitants of the hundred and cry. 
•• (hall yield damages to the pcrfons damnified by fuch demolition^ 
** istc, to be levied on the inhabitants, and paid to fuch plaintiff 
^^ bj fuch ways as are provided by 27 EH%. cap. 13. for reim- 
•• burfing any money recovered by any party robbed." No 
mention being made of cods in the ftatute, it now became a 
queftion^ Whether the plaintiff fliould have cofts taxed de incre^ 
menu by the prothonotary ? 

This being a new cafe was debated twice at the bar, and many 
cafes cited on' both fides, not neceffary to be put down here. 

After time taken to confider, the court this term gave their 
unanimous opinion that the plaintiff was entitled to full cofts. 

Lord Chief Juftice WHles-^Hhc plaintiff is entitled to cofts \ 
\fi, Bj the ^ztutc of G/ouce/ler, 6 Ed. 1. r. i./. 2. whereby it 
19 provided that the demandant may recover againft the tenant ^ 
the cofts of his writ purchafed, together with his damages, << and 
** this a£t ftiall hold place in all cafes where the party is to reco-^ 
«• rer damages 5" in all cafes are very general words, and in my 
opinion extend to^all adlions at common law, and to all aftions 
upon any former or later ftatutes where damages are to be re- 
covered ; and although the cofts of the writ purchafed are only 
mentioned, yet the demandant or plaintiff fliall have his whole 
cofts of all the procefs in the caufe. 2 Injt. 288. 

7,dlj, The wotA damages in this^^/. i Geo. h. means cofts of 
Ittit as well as damages found by the jury ; and this conftru£tion 
agrees with all the entries, for when the damna, mifa^ &• cuflagia 
are all added together, the entries all conclude thus, " ^«tf 
'* qmdem damna in toiofe attitigunf* to fo much. 

^dly. The intent of the ftatute was to reimburfe the party in- 
jured, and to give him an adequate fatisfadion for the damages 
he bad fuftained; but unlefs we were to adjudge to him his cofts 
^ foit, he would not be rrimburfed*, as the ftatute inttndifd he 
AouUbe. 

9 'A^hlj, 
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4fhly^ This Jlat. i Geo, I. as to this matter^ is planned from 
thzjlat. 27 Eliz. c. 13. of ^f/f and crjy and fays, that damagcf 
in the prefent cafe (hall be levied by fych ways as are provided 
by this (latute of Eliz. for reimburfing any party robbed : and 
although no co&s are mentioned in the ftatute of Eliz. yet coftd 
have been always allowed in anions upon that (latute. 2 Saurtd. 
379. in point. Alfo another cafe in B. R, anno 21 do. a. ft 
copy of which record was now (hewn in court. 

As to (latutes which give double or treble damages, they are 
confidered in a different light from the prefcntj which only gives 
fingle damages* 

Pilfold*s cafe, 10 Co. Rep. xi6. feems to me an cxtraordinarjf 
cafe J however, I do not over-rule itj but think this cafe very 
different from it : in the prefent cafe the plaintiff might have had 
an action againft the particular perfons who adually pulled down 
his houfes and barns, and have recovered his damages and cofts 
againft them, if they might have been Icnown and found; and 
certainly the (tatute in^rnded to give the party injured the fame 
remedy againft the hundred, as he might have bad againft the 
trefpaflers themfelves, if they could have been found and come 
at J and therefore this is very different from Pilfold's cafe. 

CliveJ.^^l think the rule in Pil/old^s cafe, 10 R^. is good 
law, which fays, •* That in all cafes where a man either before^ 
•* or by the (tatute of Glouce/ler, 6 Ed. t. (hould not rccoycr 
<< damages, if after the faid ftatute another ftatute in a new cafe 
«* gives damages either fingle, double, or treble, £5*c. there the 
" plaintiff-(hall not recover cofts :" this I hold to be good laii^. 

But what is the prefent cafe ? The Jlat. i Geo. t. wbicK we are 
now confidering, does not create damages in a cafe where there 
was none before, for the party, plaintiff in the prefent cafe^ was 
entitled to damages againft the particular perfons who pulled 
down his houfes, at common law ; therefore I fay damages in 
this cafe are not newly created, but the objeft againft whom they 
are to be recovered is only changed ; and therefore I am of the 
fame opinion tha; the plaintiff muft have his cofts. 

Baihurjl J ./-I am of the fame opinion. It was objefted for 
the defendants that all the cafes and precedents for cofts in hite 
and cry h:xst if zSt^fubJilentio: but that is hardly polTiblc : it will 
never appear on the face of this record that this matter has been 
debated, and fo may as well be faid hereafter that it pafled fuk 
Jilentio. The ftatute of hue and cry did not, in my opinion, create 
damages, but only ga^e the party robbed a difiPerent remedy from 

what 
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what he had before ; for the party robbed before thofe (latutes 
might hare had an aflion againft the hundred for not keeping 
Vfotcb and nvard* 

Thtjlat. 2T Eiiz, c. 13. fayft, the inhabitants of the countiy 
iball be anfwerable for the robberies done and the damages ; this 
word damages in this ftatute means cofts, ^nd the prefent (latute 
under confideration being planned upon it, I am clear of opinion 
that the plaintiff muft have his colls. I think Pilfild*^ cafe is 
rerj good law, and am deCrous it ihould not be ihaken. 

Noel]. — I am of the fime opinion. This flat, i Geo. i. is 
only auxiliary to the party, and not newly creating damages where 
there were none before. Befides, the^at. 8 Geo. 2. r. 1 6. of bue 
Wrrj^ezprefsly recognizes that the plaintiff (h^ll have cofts by 
the ftatutes of hue and cry. 

The prothonotarv was ordered to tax the plaintiff his co(Ut 
The declaration in this cafe was of Hilary term 1758. 

Crutchfield verfus Seyward. C. B, 

pLAINTlFF had bail in the original a£lion, declared In a praaice, 
* different county from the writ, fo waived his bail ; verdidl PUmtiff 
for plaintiff for 98 /. Defendant has brought error, and threatens ^^^^^ 
logo away to Ireland^ fo plaintiff has brought an a£i}onon the waive bit 
judgment and held him to bail for 129/. debt and cods; de- i>^ynt)i« 
fendant has put in bail and juftified ; it is now moved by Serjeant ^^^^oJSt 
Hewitt^ that the recognizance 9f bail may be difcharged, which ootbavcM 
wa« oppofed by Serjeant Davy^ who infiftcd as there was no bail »" *!i???* 
in the original aAion, fo this cafe is not within the rule of practice ^f ^ 
that a man Ihall not be twice held to bail for the fame debt. But 
fir orriam'— This is like the cafe of a prifoner who is fuperfedeable 
for want of proceeding, and afterwards is held to bail foi- the fame 
debt, which he ihall not be, for a plaintiff (hall not take advan-^ 
pp of his own ad or laches. The recognizance was 4ifcharge4« 
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Fifli ver/us Hutchinfon. C. B. 



Pronife TN an a£tion upon the cafe upon an affumtfit the plaintiff de« 

within the ■ - - " — - 

ftatote of 



., -^- Tl ,. , ^^.^ , 

within th« J^ clarcs, that whereas one Vkkars was indebted to him in % 



Ifattdfc certain fum of money, and he had commenced an adion for the 
fame ; the defendant in conGderation that the plaintiff would 
ftay his a£lion againft Vickars promifed to pay plainfiff the money 

VideLd. owing to him by Vickars : to this there is a demurrer and join- 

^*J"* dcr in demurrer. 



]oa7* 



For the defendant it was inGfted, that this being t piomife ta 
pay the debt of another perfoUi was void by the ftatute of frauds 
and perjuries. 

It was anfwered for the plaintiffj that this was an original 
contract between the plaintiff and defendanty fo not within the 
ftatute I and the cafe of Read v. Na/h in B. R. in Trinity term, 
24 ts^ 25 Geo. 2. was cited as in point. ^ 

But^r totam rwrwiw— This cafe at bar is very clearly within 
the ftatute, for here is a debt of another perfon ft'dl fubfiftingy 
and a promife to pay it : and it is not like the cafe of Read r* 
Najbf for that was an aftion of affault and battery brought bj 
the plaintiflF's tedator againd one Johnfon; the caufe was at iffue^ 
the .record of nijt prius entered and juft coming on to be tried, 
when the defendant Najh being prcfent in court, in confidcration 
that plaintiff's tedator would not proceed to try his caufe, but 
would withdraw his record, promifed to pay him ^o /. and cotts 
to be taxed in that fuit ; fo in that cafe there was no debt of 
another, it being an action of battery, and it could not be known 
before trial whether the plaintiff would recover any damages or 
'not •, but in the prefent cafe here is a debt of another dill fublid- 
ing, and a promife to pay it. 

Judgment for the defendant. 
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The Mayor of Exetpr verfus Trimlet. C B. 

Judgment of tiff court delivered by Willcs C.J^. 

^HIS 16 an zQcion upon the cafe upon an ajfumpftt^ brought Aflfumpfit 
^ to recover a certain fum of money owing by the defendant ''J^^j^J*^ 
to the plaintiff for petit cuftoms : the declaration contains two 
counts ; the firft fcts out a prcfcriptive right to petit cuftoms, 
and that defendant was liable to pay the fame, and being fo liable . 
promifcd paymept thereof. The fecond is a general itidebitatsu 
affumffit for a certain fum due to plaintiff for petit cuftoms, and 
that the defendant being fo indebted promifcd payment. 

To this declaration the defendant has demurred generally, and 
the plaintiff has joined in demurrer. 

For the defendant it has been objected, that the plaintiff hatl^ 
not (hewn any title to have petit cuftoms \ that they could not be 
granted, fo plaintiff could not properly prefcribe for them: 
24tfy, That there is no confideration whereon to ground an ajfump^ 
//i and this is a demand againft common right \ and many cafts 
have been cited, all which I (hall lay out of the cafe. 

We are all of opinion that petit cuftoms may well be granted, 
and plaintiff entitled by prefcription, and have no doubt at all 
but that the firft count is good, and would have been fo, even 
Ppon a fpecial' demurrer. We give no pofitive opinion as to the 
fecond count \ but we incline to think, that this is alfo well 
tnoui^h, upon a general demurrer ; and if the defendant had 
pleaded n$n afftitnpftt^ the plaintiff <it the trial would have been 
obliged to (hew his right to petit cuitoms. This cafe is like the 
<^afe of an indebitatus ajffum^t for money had and received for the 
plaintiff's ufe, which nas often been brought in order to try a 
tight to an office, in which the plaintiff, upon non affumpjh 
pleaded, maft, at the trial, (hew his right to the office. We 
lie all of opinion to oy^r-rde the demurrer. 

Judgment for the plaintiff. 

tfvta: There was a fimilar determination in the cafe of The 

JWwf ofTonnoutb r. , JB. i2. in Trinity term 3 Ge^ 3, 

1763, and the cafe of The City of Exeter and Trimlet ^ held to be 
{opd laVf Vide 3 Lev. 37* mayor and Com. tf London v.' Hunt. 
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T HIS is an a£lion of trefpafs^ in which the plaintiff dcdareSs 
that on the 15th oi June 1758, at Barking in Efex^ die de« 
fendants with force and arms took and impounded the plaintiff's 
mare, and detained her in the pound from that daj till the com* 
mencement of this a£lion. 

The defoid- The defendants plead in bar, that the plaintiff ought not to 

SS^^ hare his a£Hon againft them, becaufe they fay that before the 

faSmix fo time the trefpafs is fappofed to have been done, his prefent Ma« 

*«^« jcfty was, and ftil! is feifcd in fee of the foreft of Wakbam iq 

W«Umiii. ^S'^^ ^^ ^'^ crown ; and being fo feifcd, becaufe the mare was iQ 

the king's foreft eating up, treading down, depafturing, fpoilingy 

and confuming the grafs growing in the foreft, and dcMUg damage 

there to the king,, the defendants (as his fcrvants) feifed and 

took the mare fo doing damage, and impounded her at BaHting 

iis fuch diftrefs ; and this they are ready to Tcrify, ^c. 

Pi^fi6flr*s The plaintiff replies, that he ought not to be barred from 
^J^taiioa. haring his adiion againft the defendants, becaufe he fays, that 
is feiicd o#' '^^^ Francia widow, long before, and at the time this trefpafs 
neflinfe was done, was, and ftill is, feifed in fee of an ancient meffuage and 
aai 1m4 ferenty acres of land in Dagenkam near the foreft of WcJtbam^ 
^ft, and ^"^ ^^^^ ^^ ^"^ 3^^ thofe whofe eftate (he now hath, and had (al 
hata risbc the time of the trefpafs) in the meffuage and lands, have inune- 
f'^™^" morially had, and hare been ufed and accuftomed to have, and 
for oae mm ^^ ^ ^g^^ ou^ht to have fof themfelves, their farmers and tenants, 
oror^sdd- of the mcffuagc and lands, common of pafture in the foreft of 
*"f*aor Waitbam for one gelding, or for one mare in the place and ftead 
mry Sos. of One gelding, for and in refpeS of every eighty (hillings annual 
lent, ercry rent of thc meffuage and lands, crery year, at all times of the 
dma'^'the J^^''* except in the fence-month, as belonging and appertaining 
yetr, ezcept to the mcffuage and lands : that Ann Francia being fo feifcd of 
inihefcnce. this firm, upou the 7th of S/^/^fii^m757,demifedthefai|ie to 
thaTx F. ^^ plaintiff, to hold from the 29th of that month for the term of 
ctem fed to one year, and from the end of that year from year to year, as 
tbepUiotifl; tenant at will ; by virtue of which leafe the plaintiff entered upon 
"tndis^- (he farm, and at thc time of the trefpafs was, and ever Gncc hath 
lefrei. been, and now is poffeffed thereof. And the plaintiff further 

And that at f jyg jj, reply, that at the time when the trefpafs was donCi the 
the t^piTs, ycsfly fcnt of the farm exceeded (ixty pounds, aod that upon the 
the lent of 1 5th of June 1758 (and out of the fence-month) he put tbp mar^ 

the fa'm ex- 

4sedrd 60 1, per ann'jni, and tSa' .'not of thc fr'-ce-m'>mh) plainiifTput hit tnare into the fixtft lOtti^ 

iii» comoM/u* «vljca ocicn4auis ot ttnx oirn wrong took and unpouodcd her. 

into* 
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into the foreft of WcJtham to depafture there, and to ufe hts 
commorii apd that (he was eating the grafs there with other of 
h\s cattle until the defendants, of their own wrong, took 
and impounded her ; and this the plaintiff is ready to verify \ 
wherefore fince the defendants have acknowledged that t^efpafs^ 
he prays judgment and his damages. 

The defendants rejoin that the mare, at the time when they 
took and impounded her, was fick, ill of, and labouring under 
a certain catching Infefiious didemper caHed the mange, and 
certain othrrcntching and infe£lious didempers ) and being io 
fick, ill, and ditlempered, was wrongfully and unlawfully in the 
fiMreft eating up, treading down, depafturing, fpoiling, and con- 
fuming the grafs, and doing damage there, and therefore the 
defendants fcized the mure fo doing damage there as a diilrefs 
for that damage, and impounded her as fuch diHrefs, as they 
have before alledged in their plea ; and this they infill was law- 
ful for them to do ; and fay they are ready to verify it ; where- 
fore they pray the- judgment of the court. 

The plaintiff furrejoins, that notwithflanding any thing al- 
Wged by the defendants in their rejoinder, he ought not to be 
barred of his a£tion, becaufe he fiiys that the marc was lawfully 
depafturing in the foreft in the manner which the plaintiff has 
before alledged j luithout thisy that the mare was wrongfully and 
unlawfully in the foreft of Waltham^ eating up, treading down, 
and confuming the grafs, atid doing the damage there, in man- 
ner and form as the defendants in their rejoinder have alledged ; 
and this he is ready to verify : wherefore (as before) he prays 
judgment and his damages. 
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Defendant** 
rejoinder. 
That the 
marejuvaa - 
mangy, aai 
doing da- 
mage, and 
therefore de- 
fendant t 
took and im- 
pounded her, 
^caufe (he 
was wrong- 
fully and 
unlawfully 
in thefoief^. 

Surrejoinder 
of the plain* 
tiff. 



Travcrfe - 

abfq. hoc 
that the mare 
wai wrong- 
fully jand un- 
lawfully ia 
the foreft. 



The defendants by their rebtUtsr take iffuc on the trarerfe, Rebutter 
|batthe mare was. wrongfully and unlawfully in the foreft, eat- ^*^^»'^"« 
»ng up, treading down, depafturing, fpoiling, and confuming ^erfc. 
the grafs there growing, in manner and form ss the defendants 
^rc in their rejoinder alledged ; and conclude to the country. 

The plaintiff does not join iffue to the country, knowing very 
^11 that if fuch an ilfue had gone to a jury, and they had found 
*^^i£l one way or other,, it would have been a miftrial, as it 
'cferg a matter of law to the lay gents ; and therefore (to pre- Demurrer, 
^^t delay, which mud otherwiie have happened) tlie plaintiff Joinder lo 
^icmttrredt and the defendants have joined in demurrer. demurrer. 

This is a ftate of the pleadings fo far as they concern the pre- Counfei for 
fcnt iffttc in law before the court ; and although it muft be ad- pUimiff. 
^tted that the plaintiff's furrejoinder is bad, as* it traverfes a 
patter of law, yet if it can be (hewn that the defendants' rejoinder 
u Hkewife bad^ then the plaintiff mud have judgment^ uidefs it 

V0L.U. H can 
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ean be fliewn on the other fide that the declaration or the repKcm* 
Hon are bad ; for it is an eftabliihed rule, that whoever makes 
the iirft fault in pkading (ball have judgment againft him. 

This rule being premifed, the principal point firft infifted upon 
for the plaintiff is, that the rejoinder of the defendants is a de^ 
parture from their plea, and therefore bad ; and if it be necefTary, 
ihall further (hew that it is bad upon the merits in point of law. 

AdepvtQfe^ A departure in pleading is, when a man quits or departs from 
Uw» one defence which be has firft made> and has- recourfe to an- 
other \ it is when his fecond plea contains matter not purfuant to 
his firfl plea, and which does not fupport and fortify it. Co. 
Lit 304. a. . 

One good reafon why a departure in pleading is never allowed 
is, becaufe records would by fuch manner of pleading be fpun 
I out into endlefs prolixity ; for if it were to be allowed, then he 
who has departed from and rclinquiflied his firft plea or defence, 
might refort to a fecond, third, fourth, or fortieth defence; 
pleading in this manner would become infinite : he who has a 
bad caufe would never be brought to an ifiue, nor could he who 
has a good one ever obtain juftice, the end of his fuit* Other 
reafons might be given why a departure in pleading is never al* 
Idwcd, but this alone is fufficient. 

Having (hewn what is a departure, and why it is bad in plead* 
jng, it (hall now be my endeavour to (hew that the defendants 
have in their rejoinder departed from their firft defence made by 
their plea. 

The defendants in their plea juftify the taking and impounding 
the mare, doing damage to tie. king, the owner of the foil of 
Waltham foreft, which is a private trefpafs : but they have de** 
parted from that defence and reforted to another ; that is, they 
fay in their rejoinder that the mare was fick and ill of a catching 
infeAious diftemper called the mange, and of other infe^Houa 
diftempers, and being fo fick, ill, and diftempered, was wrong*, 
fully and unlawfully in the foreft eating up the grafs and doing 
damage ; this is not a private trefpafs^ but is an offence of a 
public nature, is a common ilufance, and punifhable as fuch, as 
appears by ^tjiat. 32 /f. 8. r. 13. / 1 1« whereby it is enabled, 
«< That no perfon or perfons after Michaettnas then next (hall 
<< have or put to pafture any horfe, gelding, or mare infeA with 
'* fcab or mange, in, to> or upon any forefts, chaces, moors, 
<^ marihes, heaths, commons, wafte groundS) or common fields, 
« upon pain to^orfeit for every horfe, gelding, or mare,y& infed, 
<< pafturmg in ztvf^ of the faid groundsi ten (hilliDgs^ whicl^ 
^ officsice wall be inqairabk and prefentabk befioce the ftewaid 

4 •* o» 
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f' on vfttj leeti as other common amioyancr^ be; and the for- 
<^ finture therefore to be to the lord of the fame leet where the 
^' £ud oflfences (hall be prefented.- - 

Again ; the defendants by their plea <)ire31]r and pofitively 
ainn the mare was cliftrained and impounded, becaufe (he was 
doiog damage to the king^ by eating up, treading down, and con<* 
faming the grafs growing upon ibis freehold ; but in their re- 
joinder they do not affirm any fuch thing, they only fay the mare 
was mangy, and beingfi^ was doing damage there $ damage !— 
To whom 2— Not to the king, or his freehold, they have not 
/aid fo— but would have the court conclude by way of argument 
or inference tha( this was a private trefpafs on the king-s freehold, 
and not a public nufance or common annoyance ; this being an 
argumentative rejoinder as well as«difierent from the plea is 
. bad, for that matters of fad ought to be certainly and pofitively 
alledgpd in pleadings, and are not to be made put to the co^rt 
by argudvent or inference, 

A departure in pleading is fq very well underftood, that it 
would be impertinent to cite cafe? ; if the court (hould be of 
opinion that this is a departure^ it will not be necefla^ for me 
to ftj any thing more at prefent, or to (hew that the rejoinder 
IS alto bad in ouier pointii qf law ; but if the court (hould incline 
to think this is not a departure, after they have heard my brother^ 
then 1 (hall beg leave to be at liberty further tp (hew that the ple^ 
is in other refpe£ls il) pleaded and bad in point of U^. 

Coun(el for the defendantSr-Notwithf^anding what has beet| 
infifted upon on the other fide, I (hall (hew that the rejoinder 19 
not a departure from the plea, but difclofes new matter in for* . 

^cation ^hereof; that the mare was infede4. with the mange^ 
and confequently the plaintiff, though he had a right of common, 
was a trefpaifer ab hiith, from the time he put her into the foreft. 
A right of common for cattle, is no more than a prcfit apprendrg 
in aiiefiofolo^ a liberty for a man to take the grafs by the mouths 
of his beads, not by beads that are not commonable, not by 
maagy and infe£led beads, not by the mouths of pigs not rung^ 
Jtc utere tuo ut aljeno nop ladas^ every man mud fo ufe his owq 
as not to injure another. Will the other (ide venture to fay that 
if a man, who has a right of cominon upon my foil for horfes^ 
mares, or geldings, puts into it mad, wild horfes, which bite, 
ftrike, and dcftroy every creature they come near; that thefe 
are corniponable cattle, and that 1 cannot ^e and drive ^em to 
ai poand ofcrt ^ d^mage^feaiant ? 

It was determined in die King^s Bench, that pigs put upon a 
gpinmon without being rung may be di(bained datnage-feajant^ k 
Jbrtkri yoo may diftfaio a mangy mare ; the cafe was Aen/hiii. 

Ji ? and 
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and Knight^ which was detennined in Mtcbaelnuu term in the 
twenty-third year of his prcfent majcfty, a note whereof I took 
with my own hand : it was an aftion of trefpafs for taking and 
impounding the plaintiflF's pigs ; the defendant juftified for da- 
mage^feafant^ ^ in the cafe now at bar; the plain t.iiF replied, and 
prefcribed for a right of common exaiftly like the prefcription 
in the prefent cafe ; the defendant rejoined by allcdging the pigs 
ought to be rung before they were turned on to the common, 
which they were not, and fo were trcfpaffcrs ; to this rejoinder 
the plaintiff demurred, and the defendant joined in demurrer ; 
this was held to be a good rejoinder, and not a departure, and 
judgment was given for the defr-ndant \ and the plaintiflF's pigs 
not being rung, the court held he w;i8 a trefpafler ; and Mr. 
Juftice Dennifon faid, and the reft of the court agreed, that no 
man need to alledge more in his plea at (ird than what amounts 
prima facie to a fuSicient anfwer to the declaration. 

Lord Chief Juftice— I hnve heard enough to convince ' me 
there are faults in the pleadings on both fuies \ each fide (hall 
amend without payment of colts. 

Couniel for plaintiff— My lord, I do not defire to amend any 
tittle of the pleadings on my fide, for (witli deference to the 
court) the queftion is not. Whether there are faults in the plead- 
ings on both fides ? but who made the firlt fault ? for it is an 
eftabliOied rule in pleading, that whoever makes the firft fault 
(hall have judgment againft him ; and this is fo univerfally true, 
that a fingle cafe to the contrary cannot be (hewn ; befides, 
crery one knows that nothing is more common (among good 
pleaders) than to give a frivolous anfwer to a bad plea (which 
deferves no better). Befides, tliis I (hall (hew the court, that 
the cafe of Kencbin and Knight ^ cited by my brother, had been 
mif-ftated by him, by miftake, (I am fure,) without any defign 
to miflead. 

Lord Chief Juftice to the plaintiff's counfcl— If you inCft 
upon replying, to be fure we will hear you -, fo go on 

Counfel for the plaintiff — Your iordfhip being fo good to 
hear me in reply, it (hall be my endeavour to give an anfwer 
to what my brother has infifted upon as law, and to the cafe he 
has cited. 

I (hall begin with this cafe, which, if T am not very much 
miftaken, he has not ftated rightly. He has infifted that the 
rejoinder in the cafe at bar is not a departure^ but difclofes new 
matter purfuant to the plea ^ and, to prove this, has cited a note 
of Kenchin and Knight^ which he took with his own hand. My 
brother indeed is a very good note-taker, but in diis particular cafe 

he 
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he has not been fo accurate as he generally is^ unlefs I have 
much miftaken it. 

•The cafe of Kenchin and Knight y according to my own note •The record 
of it, was argued twice in the King's Bench ; the laft argument ^^Y^^^^^^ 
was in Michaelmas term, in the 23d year of his prcfcnt majefty, jll^entcrtd of 
by two of the (then) moil learned gentlemen at the bar, Mr. Hilary term, 
Fcrd for the plaintiff, and Mr. Henley (the prefent Lord Keeper "^~ ** 
of the Great Seal) for the defendant; and upon that argument, rou.'i79. 
the court gave judgment without taking further time : it was an 
aftion of trefpafs quare claufum f regit ^ for feveral trefpafTes, but 
the only trefpafs then in quedion was for the defendant's putting 
in his fwine into the plaintiflF's clofe. The defendant pleaded a 
cuftom, that all the tenants and occupiers of certahi ancient mef- 
fuagcs irt the tithing of Woodmancott in Hampjbire had a right of 
common in the place where the trefpafs was fuppofed to be done, 
as belonging to the fame, for all their cattle and fwine levant and 
couchant on thofe mefl'aages, and under that cuftom the defendant 
jultified the putting his fwine into the plaintiff's clofe. The 
. plaintiflF replied, and admitted the cuftom in the very words it 
was alledged in the plea, fo far'as the defendant had pleaded it) 
but then the plaintiff went on farther, and alledged that there 
was another cuftom befides, and that was, ** That the tenants 
" and occupiers in IVoodmnncott have been ufed and accuftomed 
" time out of mind to ring, and of right ought to ring their 
" fwine y^ put upon the common, to prevent their rooting up the 
" foil ; and that the defendant put his fwine into the common 
** without ringing them, and therefore the plaintiff alledged he 
" was a trefpafff r." To this replication the defendant Knhht 
jlcmurred gcueriilly, and the plaintiff joined in demurrer. This 
is a true ftate of the record of Kenchin and Knight^ fo far as it 
relates to the trefpafs by the fwine, which was the only matter in^jS^ 
«i^'bate. fy-^A 

The principal obje^ion in the cafe was made to the replica- 
tion. Mr. Henley infifted it was bad, becaufe the plaintiff had 
therein fct out a different cuftom from that which was alledged 
by the defendant in his plea, without traverfing thatfirjl cu^om 
fUaded^ which, he faid, tended to make pleadings endlefs ; and 
cited many cafes for his purpofe, not now neceffary to mention. 
But the court notwithftanding gave judgment for the plaintifF. 
Ld. C.J. Lee faid, " That (generally fpeaking it is true) when 
** a particular cuftom is pleaded, another cuftom repugnant to , 
" it caniiot be replied without traverfing the cuftom (infifted 
** Upon) in the plea ; for if it were otherwife, pleadings would 
** run out to an infinite length ; but that is not the cafe, (faid 
*' he,) for the plaintiff in his replication admits the cuftom in the 
^ plea fo far as it goe^, and then fays there, is another thing to 
^ be doi)e> (which is very confiftent with the cudom alledged 

H 3 " ia 
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«« In tlic plea,) and that is, you muft ring your fwine, and yoii 
** have not done fo, therefore you art a trefpaffer. This is not 
<« different from, but only a qualificatioh of the cuftom in the 
** plea, and reduces the merits of the eaufe to one Angle pointy 
** the true end of good pleading," 

The othci; three judges, Wright^ Denni/on, and F^er, gav^ 
Iheir opinions to the fame effect. Mr. Juftice Fofler (indeed) at 
firft doubted, but at length he faid he confidcrcd the cuftom in 
the replication as another cuftom confiftent with that in the plea^ 
and agreed with the reft of the court) that judgment (hould be 
given for the plaintiff^, znd fo it wa^ 

This is the true ftate of the cafe oi.Kenchin and Knight ^ and is 
not at all like the cafe at bar. My brother cited it to prove that 
it was lawful to diftrain fwiue dantage-ftafant upon a common 
(that were commonable cattle by the cuftom of the place) doing 
damage, if they Mrere not rung, and that the rejoinder was not a 
departure \ and taking his ftate of the cafe to be right, would 
induce the court to think it exti-emely like the prefent cafe ; fot 
(fays my brother) though I adroit you have a right of common for 
your mare, yet if ihe is mabgy (he is not commonable, and you 
are a trefpafler agaiitft the owner of the full, juft as the owner of 
the iwine in the cafe cited was, becaufe he put them Upon the 
common without ringing them; and theretore the mare had 
l>een legally diftrained^ becaufe (he was doing damage by being 
tnangy. 

With great deference to the court, if the cafe cited was really 
. as my brother has ftated it, yet it difiers much from the cafe at 
bar ; for the cafe cited depended entirely on tht particular cuftorrt 
of the place in which, £5*r., and on the circumftancc of ringing 
the fwine, which" were not cbmmonable Uiilefs they were rungj 
but the cafe at bar depends upon the general law of the kingdom 
with rtfpedl to common of pafture, and is touching cattle com- 
monable of common right j a fwine unning roots up the ground^ 
and fo does real damage to the owner of the foil y a mangy mare 
* does no hurt to the owner of the foil. 

It is very ftrange that my brother and 1 (hould differ totally in 
the ftate of this cafe of Ktnchin and Knight, for therfe is not a 
fingle tittle of it we agree in. My brother fays it was an a£tion 
for taking and impounding the plaintifF's fwine ; I fay it was tref- 
pafs quare claufuth fi^tgit, and that they were the defendant's 
fwine . he fays, the defendant JTfr^Af juftified uking the fwine of 
the plainiifF damage^feafant j 1 fay, there was not a word about 
damage^feafantj but that the defendant juftified putting in hia 
fwine into the plaintiff's clofe under a cuftom of right of com* 
mon for his fwine My brother faysj the court gave judgment 

for 
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for the defendant) (which indeed muft have been fO| if his ftate 
of the cafe be rights) but I fay, judgment was given for the 
plaintiff; and CO prove the truth of what I fay, I have a CG^y of 
the record qf Kenchin and Knigit : this cafe was cited to inew, 
that under certain circumftances commonable cattle may be dif*- 
trained iam^ge-feafant on a common where they have a right to 
be put, whtcn it by no means proves, becaufe there is Qot one 
word of a diftrefs damBge-feaftni in the record of Ktnchih and 
Lught^ nor was there one word faid in it about a departure. 

I have now done with my brotheA cafe, and if it was as he 
ftates it, yet, with great deference to the court, and my brother's 
pardon, it is not appoGte to the queftion now before the court, 
which is, Whether the plaintiff, who confeffedly has a right of 
comnon for his mare in Waltbam foreft ail the year, except in 
the fence-month, can be a trefpafler in point of law for putting 
his raare at a proper feafon upon the foreit, merely by her be- 
coming mangy afterward ? for unlefs this, in point of law, be a 
private trefpafs again it the owner of the foil, the mare could not 
be legally diftrained datnage-feafant ; and therefore whether the 
tejoiivder be a depoHure or not, yet it is bad upon the merits ia 
point of law. 

The plaintiff's right of common for a mate is not denied, and 
therefore muft be conGdered as admitted. It is not alledged in any 
part of this record at bar, that the mare was mangy at the time 
ihe vas put upon the foreft ; nor does it appear that, after (lie 
became mai^gy, the plaintiff had any notice thereof before (he 
was diftrained and impounded, and the court will not prefume 
anjr man guilty of an offence which is neither alledged nor proved 
againfl him : the mare might be found when (he was firft put 
into the foreft, and might catch the diftemper t^rr^ of other 
cattlcj for any thing that appears to the contrary. 

In farther fuppor}; of what I before faid, that a diftrefs for 
iamagt'feafant as fet forth in the plea, and fuch a diftrefs as is in 
the rrjoiuder (if any fuch can be legally made) are very difierent : 
a diftrefs for damage-feafafd is by the common law or cuftom of 
the whole realm, as ap))ears in Fleta^ Kb, a. cap* 47. fee* 25. 
A loi. where it is faid, if he who takes and impounds cattle 
bas an a^ion brousht againft him, he may fay by way of plea or 
^fence that he took the beafts juftly, *< quia invenit ilia in domi-- 
•* tO£9fuo li fecundiim legem tsf confuetudines regni imparcavit ilia 
^ dbtiec dampnum fuum fuerit emandatum;^ fo that difirefs damage* 
f^anl is confined fingly to a private trefpafs, and cannot be 
'nade for any other caufe or ofiRsnce whatever \ and the law is 
^ ftri£l with refpedi to this kind of diftrefs, for however rea- 
foQable it may be, that the owner of the land may defend his 
property by taking or impounding the cattle or thing doing the 

H 4 trclpafs. 
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trefpafsy until fatisfaftion in dnmapcs be mad^, yet if the cattle 
are but gone one inch from (off) his lapd when he feizes them, 
he becomes a wrong-doer ; thcjr muft be infra dominium fuum 
when he tabes them ; and this kind of diftrefs can be only for a 
trefpafs upon private property or poflcflion. But what is the 
diftrefs pleaded in the rejoinder ? it is not for a private trefpafs, 
but for a public nufance ; it is not for a fingle particular trefpafs 
done to thc^ owner of the foil alone, but for a common annoyance 
to all the commoners upon Waliham foreftj and if (in any part 
of the kingdom) a diftrefs for this kind of nufance or annoyance 
can be lawful, it can only be fo under fome particular cuftom 
of the placCj and not by the common law, or general cuftom of 
the realm ; and therefore if any fuch cufton!! or law of the foreft 
exifts, it ought to have been pleaded, otherwife the court can 
^ take no notice of it : the foreft law is not the gencfral law of the 
Mtoiwod. hnd, and' the king*s courts here are not bound to take notice of it, 
unlefs it be pleaded. \ 

The offence in the rejoinder is declared by the^/i/. 32 //. 8. 
Tas mentioned before) to be a common annoyance, and is prefcnt- 
able and fineable in tne leet, that is the proper remedy, and with 
great deference there is no other. No aAion of treipafs in this 
cafe will lie for the lord or any one commoner *, for if one may 
have ap a£lion, a thoufand commoners may, and this would be 
inconvenient, and create an infinite numl>er of fuits. I rely upon 
jTiis, that where ian aOion of trefpafs vi far armis will not lie, a 
diftrefs for damage-feafant cannot be made. Whether a com- 
inontr may not have an aftion of trefpafs upon the cafe^ is another 
confideration ; it is fufiicicnt for my purpofe if he cannot have 
trefpafs vi li armisy for if he cannot, neither cin he diftrain for 
damage feafant. 

I have now done, and fubmit it with great deference to the 
court, that the defendant's rejoinder is a departure^ as it contains 
matter very different from that infifted upon in the plea in bar, 
and that it does not fupport or fortify the fame ; or if the court 
fliall be of opinion that it is not a departure, I apprehend it is bad 
upon the tiierits in point of law, for that it is no where alledged 
in this record that the mare was mangy at the time when (he was 
put into the foreft, or that the pUintiffever had notice that ftic 
was mangy before ftie was diftraincd ; and for any thing that 
appears to the contrary, <he was very found and well when firft 
put into the foreft, and might there catch the diftemper from the 
cattle of the defendants themfelves ; and for thefe reafons I pray 
judgment for the plaintiflF. 

Ld. C. J. to plaintiff's counfel— Will you be content to take 
40 X. cofts, and let the defendants amend their pleadings ? 

Plaintiff's 
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Plaintiff's counfel-— I have no authority tp confent, and hum- • 
UjprajryouT lordfliip's judgment ^ or if the court thinks the de- 
fendants ought to have leave to amend their pleadings, I am 
willing to confent they fhali amend them, upon paying the plain- 
tiff his cods, to be taxed by the prothonotary. 

C. J.— If you will not confent to take 40/. cofts, the caufc 
muft Hand over for further confideration. 

Then the clerk to plaintiff's attorney being in court, (lood up, 
and faid, that rather tlian his mailer could confent to take 40 /• 
cofts, or the caufe be further delayed, he (hould defire the cofts 
might attend the final event of the caufe, and defired the plain- 
tiff's counfel to confent that the defendants might amend their 
pleadings, and the cofts abide the end of the fuit. 

Afterwards the defendants (by confent that the cofts already 
incurred fhould attend the event of the caufe) withdrew all their 

E leadings, being convinced at length, that they were all bad from 
eginning to end ; and pleaded a cuftom of the foreft fpr feizing 
and impounding mangy cattle being thereon ; and alledged that 
the plaintiff's mare was mangy when (he was put into the foreft, 
and jttftified the impounding her under the cuftom ; the plain- 
tiff replied, that the mare was found and well, and not labouring 
under any catching or infedious diftemper whatfoever ; and tra- 
▼erfcd without this, that the marc at the time when, fafr. was Cck 
and ill of^ and labouring under a catching and infefiious diftem- 
per called the mange, as the defendants have alledged in their 
plea ; and thereupon iffue was joined, and tried at the aflizes for 
£Jefc, when a verdi£t was found for the plaintiff, and he had 
judgment for his damages, and a// his cofts at laft. 



Wbit worth qui tam, &c. ver/us The Hundred of 
Grimfhoe. C B. 

Cwie. 

NorfhIi,nr^llE men inhabiting the hundred of Grimjboe In the IVclantjo^ 
ro wit. * faid county were attached to anfwer as well to our '» h»« m^ 
lord the now king as to John Whitworth, in a plea of trefpafs and ^^* 
contempt, againft the form of the ftatute of hue and cry in fuch 
cafe made and provided, and fo forth ; and whereupon the faid 

^W», who fues as well for our faid lord the king as for himfelf, 
y Jdm Mayer hi^ attorney complains, that two certain malefac- 
tors, to the faid John Whitwortb unknown, on the 13th day of 
February in the year of our Lord 1759, in the king's highway, to 
wit, at the parim of Hockvfo/d vntb WVton in the faid hundred of 



106 Teikity TfiiM, J2 & ^^ Geo. II. 1759. 

Grimfioe in the (aid comnty dF Nor^, with force and arms af« 
frahcd him the Cud Jobtt Wbitwtrtb^ and fdoniooilf took and 
carried awaf from tlie £ud Jeim WTsk^Mrtb the mooies of the 
£ud Jebm Wlatmarth to the value of SliL 12/. 91/., and aifo three 
canTas pnrfes of the Yaloe of one fliillingy and one filver watch 
of the Talae of fire pounds, erf the proper goods and effeAs of 
the Cud Jobm WTyiiW9rtb then and there found, againft the peace 
of oar fatd lord the king ; and the laid JJm Wbitwartb inune* 
diately after the faid felony and robbery was committed, to wit, 
on the fame day and year at the village ttf Mttbtoold in the him<* 
died aforefaid, near to the place wfaeie the iasd robbery was 
committed, made bue ami cry of the iaid robbery, and gave notice 
tfacieof to the inhabitants of MeibnfM aforefaid, and alfo with 
as much convenient fpeed as might be after the fsud robbery was 
crommitted, to wit, on the fame day and year, at FtbweU within 
the hundred aforefaid, and near to the place where the faid rob* 
bery was committed, gave notice therraf to Awthrofe WUteman^ 
then a conftaUe of Feltwell aforefaid ; and in the iaid notice io 
given to the (aid conftable defcribed, as far as the nattire and cir* 
com (lances of the cafe did admit, the iaid felons and the time 
and place of the faid robbery, and alfo within the fpaoe of twenty 
days next after the faid robbery was committed, to wit, on the 
24th day of February in the year aforefaid, caofed puUic notice 
thereof to be given in the London Gasxtte^ and therein defcribed^ 
as far as the nature and circnmftances of the cafe did admit, the 
faid felons, and the time and place of the (aid robbery, together 
vrith the faid money, goods, and efieds whereof the (aid Jpbn 
UTntwartb was fo robbed as aforefaid ; and afterwards and be* 
fore the day of the ifluing of the original writ of him the faid 
Jobn Wbitwertk^ to wit, on the 25th day oi May in the year 
aforefaid, he the faid Jobn Wbitwortb went before WUGam Ward^ 
deputy to George Greene^ filazer. of the faid county of Notfili, 
and entered into a bond to Jobn Stal/on and Jobn Fro/t, then 
high conftables of the hundred oiGrsmJboe aforefaid, in the penal 
fum of 100 A, with two fuf&cient fureties, to wit, JobnBoatb and 
JVilliam Wildman^ approved by the faid WVham JVardj with con* 
dition for fecurin^ to the faid high conftables the due payment of 
their cods after the fame (hould be taxed by the proper officer, 
in cafe that he the faid Jobn IVbitwortb (hould happen to be 
nonfttited, or (liould difcontinue his adion in this behalf, or in 
» cafe that judgment (hould be thereon given againft him on de^ 

rourrer, or that a verdid fiiould be given againft him thereon, 
according to the direction of the ftatute in fuch cafe lately made 
and provided : and the faid Jobn Wbitwortb after the faid felony 
and robbery was committed, and within twenty days next before 
the day of the ifluing of the faid original writ of him the finid 
Jobn JVbitwortbf to wit, upon the i6th day of May in the' 
lame year, was examined upon his corporal oath before Andrew 

' Taylor 
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Taylor efq* then one of the ju dices of our lord the king, alGgned • 
to keep the peace of our faid lord the king in and for the faid 
county, inhabiting near unco the faid hundred of Grimjboe, ac- 
cording to the form of the ftatute in fuch cafe made and provid* 
ed : and the faid John Wbkwprth upon his oath theti faid, that 
that he did not know either of the faid perfons who committed 
the faid robbery, and 40 days and upwards haYc paffed (ince the 
laid robbery Was committed, and the faid public notice thereof 
given in the faid London Cazttity and before the iffuing of the faid 
original writ, yet the faid men inhabiting within the faid hundred 
of Grim/boe^ hare not hitherto made amei.ds to the faid jfohik 
Wbitnoortb for the faid robbery, nor have taken the bodies of the 
laid felons, nor the body of either of them, nor have they hither« 
to anf wered for the bodies of them, or the body of either of them^ 
but have permitted the faid felons to efcape, in contempt of our 
faid lord theking^and to the great damage of him the faid Johf^ 
WiiHuorth^ and againft the form of the (latute in fuch cafe made 
and provided: and alfo that afterwards, to wit^ on the day and 
year firft abovefaidi two other malefa6h)rs, to the faid JohH 
WTfiimfortb unknown, ip the king's highway at the faid pariih of 
HociwM with Jf^ilton within the faid hundred of Grimfboe in the 
faid county of Norfolk^ with force and arms affaulted him the 
bid Join Whiiwortb^ and felonioufly took and carried away from 
the laid JJm Whitiuottb other monies of the faid John Whitworth 
to the value of 82/. 12/. gd., and alfo other three canvas purfes 
of the value of one (hilling, and one other diver watch of the 
▼aluc of five pounds, of the proper goods and efiedts of the faid 
Tfobn Wbitivortb then and there found, agninft the peace of our 
(aid lord the king ; and the faid John Whitworth imthediately 
after the felony and robbery lail mentioned was committed, to 
wit, on the fame day and year, at the village of Mcthwold in the 
hundred aforefaid, near to the place where the faid laft*men^ 
tioned robbery was committed, made hue and cry of the faid 
robbery, and gave notice thereof to the inhabitants of Methnvold 
aforefaid, and alfo with as much convenient fpeed as might be 
after the (aid laft-mentidned robbery was committed, to wit, on 
the fame day and year, at tlie town of Brandon in the county of . 
Stiffclk^ near to the faid hundred of Grim/hoe^ and near to the 
place where the faid lad- mentioned robbery was committed, 
gave notice thereof to John Newton^ then a condable of Brandon 
aforefaid ; and in the uid notice fo given to the faid conftable 
defcribed, as far as the nature and circumftances of the cafe did 
admit, the (aid laft-mentioned felons, and the time and pbce of 
the faid lafUmentioned .robbery, and alfo within the fpace of 
twenty days next after the faid laft-mentioned robbery was com- 
mitted, to wit, on the 24th day of February in the year aforefaid, 
casfed public notice thereof to be given in the London Gazette^ 
ind dM^rein defcribed, as far as the nature and circumftances of 
die cafe did admlti the.faid laft-mentioned felons^ and the time 

and 
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and place of the faid laft-mentioned robberf, together with the 
faid laft-mentioned money, goods, and efiedis whereof he the 
faid John Whitworih was fo robbed, as is laft aboTementioned ;" 
and afterwards and before the day of the ifTuing of the original 
writ of him the faid John Wbitnvorthi to wit, on the twenty-fifth 
day of May in the year aforefaid, he the faid John Whitworih 
!wrent before William Ward^ deputy to George Greene then filazer 
of the fatd county of Norfolk^ and entered into another bond to 
John Stallon and John Froftj then hijgh conftables of the hundred 
of Grimjboe aforeuid, in the penal fum of loo/., with two fuffi* 
cient furettes, to wit, John Booth and William Wildman, approved 
bv the faid William H^ard^ with condition for fecuring to the faid 
high conftables the due payment of their cofts, after the fame 
ihould be taxed by the proper officer, in cafe that he the (zid John 
Whitworth Qiould happen to be nonfuited, or (hould difcontinue 
his a£iion in this behalf, or in cafe that judgment (hould be given 
againft him on demurrer, or that a verdid (hould be given 
againft him thereon, according to the diredion of the ftatute in 
fuch cafes lately made and provided : and the faid John Whit-^ 
tvorthy after the faid laft-mentioned felony and robbery was com- 
mitted, and within twenty days next before the day of the ifTuing 
of the faid original writ of him the faid John Whitworth^ to wit, 
• upon the i6th day of May in* the fame year, was examined upon 

his corporal oath before Andmv Taylor efq. then one of the 
juftices of our faid lord the king, aOigned to keep the peace of 
our faid lord the king in and for the faid county of Norfolk^ in- 
habiting near unto the faid hundred of Grimjboe^ according to the 
form of the ftatute in fuch cafes made and provided; and the 
faid John Whitworth upon his faid oath then faid, that he did not 
know cither of the faid perfons who committed the faid robbery 
laft mentioned, and forty days and upwards have paffed fincethe 
faid laft-mentioned robbery was committed, and the faid public 
notice thereof given in the faid London Gazette^ and before the 
ifTuing of the faid original writ, yet the faid men inhabiting with- 
in the faid hundred of Grimjhoe have not hitherto made amends 
to the faid John Whitworth for the faid laft-mentioned robbery, 
nor have taken the bodies of the faid laft-mentioned felons, nor 
the body of either of them, but have permitted the faid felons to 
cfcape, in contempt of our faid lord the king, and to the great 
damage of him the faid John Whitworth^ and againft the form of 
the ftatute in fuch cafes made and provided, whereby the faid 
John faith that he is injured, and hath oamage to the value 
of one hundred and fifty pounds ; and thereupon he brings 
fuit. 

Piei Not And the faid men inhabiting the hundred of Grimjboe afore- 

f mity. faidj i,y Robert Moxen their attorney, come and defend the force 

and injury when, (ffr. and all contempt, and whatfoever, Isfc. and 

fay, that they are in nowife guilty of the premifes above laid to 

their 
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their charge, againft the form of the faid (latutes, as the aforefaid 
ydft Wiawarthy who as well, (5*r. above complains againft 
them ; and of this thejr put themfelves upon the country, and the 
faid jbin likewife. 

At the trial of this caufe the following cafe was made for the 
opinion of the court of Common Pleas. 



HILARY TERM, 

23 Geo. IL 1760. 



Wbitworth qui tam, &c. verfus The Hundred of 
Grimflioe in Norfolk. C* B. 

1Nana£lion upon the (latutes of tide and crv, wherein the Hueaadcry. 
plaintiflF obtained a verdi£l for 85/. i6s.ga. damages and 
A,os. colls at Norfolk fummer aOizes I759» on the iffue tried 
before Mr* Juftice Denni/on, fubject to the opinion of the court 
upon the following cafe. 

Upon evidence it appeared that on the 13th of February 1759, c»fe for tKc 
about half an hour after four o'clock in the afternoon, the plain- opinioi^ of 
tifffct out on horfeback from Brandon in Sufolk for JTefi Wyncb ^«^^ 
near Ijnn in Norfolk^ and after having paflcd through Wettings 
(a village about a mile from Brandon^) and gone about two miles 
beyond Weeting^ he was flopped on the highwajf in the evening 
while it was light, abbut five o'clock, by two men on foot in 
faibrs* habits, unknown to plaintiff, who had larcre clubs in their 
luods, one of which men caught hold of plaintiff's horfe's bridle, 
and demanded his money ; and on plaintitf's flriking him with 
the great end of his whip, he fell down with his arms entangled 
in the bridle, and the horfe fell down, upon which the other 
oian (being the tallefl) then knocked plaintiff off his horfe with 
a dttb, and gave him feveral blows on the head, which flunned 
lum for fome time, and then the faid two men robbed him of 
'2/. 12/. 9i/« in money, confifting of 36/. pieces, moidores, 
ludf moidorcsj i8/«pieceS| guineas, and half guineas, in three 

canvas . 
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casvas bags or piirfcs» and tomt loofe moiiej imootiiig td 
3/. 6^ in filter, and ibciie halfpeac^ and aUb of ionic other 
moBcj as hereafter mentioned* and aUb of the &id dnee c^ras 
h^gs or pnrfeSy and a filler watch, the maker^name Cloff LofH 
dom^ \m\ the number forgotten* and the point of the hour-hand 
was broke off, to which was aftxed a hhck ribband and a watch . 
key } that one of the /aid three bags or pocfes was a double bag 
^ porfe, and that part of the faid money was a^ one end ot 
it, and that the other end was qmte ^rom through, and had a 
boje in it ; that one of the faid men was taU and lufty, had a 
birown woollen cap or bonret on, and a blue jacket, was of a 
* frefli complexion, had particular large red eye-brows, and full 
fuddy cheeks, by cither of which pla^ntiflF thinks he could haire 
known him from aily other pcrfon \ that the other was a middle 
fized man, of a dark cofnplexion, had on a narrqw cut brimed 
bat bound round with black ferret, and a blue jacl^et ; that thev 
turned his horfe loofe, and went off towardii Hockwold with Wil' 
Un ; that he followed hb horfe to MeibwoU Lodge^ being about 
a mile from the pla(:e where the robbery was committed^ and 
which is in the parifh of Meibwoid^ and about a mile from the 
town ol Mcthvx)d m the road from Wteting to Weft Wyncb ^ 
but being much bruifcd and weak through lofs of blood, he was 
half an ^ur in getting there ; and that at the faid lodge he gave 
notice to Thomas Hepnvorthj (who lired there, and who from the 
defcription given by the plaintiff faid he had feen the robbers that 
fiar in the ^ay to ^rnndon^) and to feveral other perfons then 
aflehibled there, of the faid robbery, and defired fbme of the 
faid perfons. to purfue the robbers, but that nobody cared to go 
IMthe night was coming on \ that thereupon the faid Thomas Hep^ 
w^rtb helped liim to his hprfe, and advifed him to go to Meib^ 
wold, (being then the neared village or town,} which is about 
^ mile further on towards If^eft IVjnch^ and get people to go afteir 
.the robbers, but that the plaintiff knowing Mr. Oflfcrn Deaton^fen. 
of Weetingi whom he knew to be an a£live man, turned back and 
went to JVeeflng yiixYi OJborn DefttQp^jun. his fon, and fome. 
Other i^rfotis who were a^ Mithyoold Lodge^ but that OJbern 
Denton J fen. not being at home, he there called at two alehoufes, 
and told feveral people of the robbery, as fet ifor^h in the Ga^ 
9ttte. 

That it appeared in evidence there were two conftables in Wetfr 
\ng living near the road fide where plaintiff paffed, but that he did 
not give any notice of the robbery to either of them, not leave any 
notice thereof in writing at either of their hofifes, but the jriaintiff 
did not know nor had been informed that there were fuch con- 
ftables till after he arrived at Lynn the day afterwards \ that from 
Weet'tng he went immediately back to Branden^ the next pdri(h to 
and about a mile from Weetingy and arrived there much difardeie4 
with hif wpundsi lo(s of Iflfi^^ ^ fati^c^ at t}2e Cbmaritm^ 
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between 6 and 7 o'clock that night, and immediatelf told one 
John Hcoibam of the robbery, apd ordered him to go and purfue 
the robbers, and take what method he could to apprehend them, at 
his ezpenee ; that thereupon Hoohham^ with a foldier who was f ur- 
niihed witk a horfe by plaintiff for that purpofe, and who is now 
on duty in the army, went to Wieiing^ JViiton^ Hockwoldj and 
FiltvfMf and feairched about thofe towns for the robbers, but 
could not find them ; that when Hookham was at Fekwell, which 
is fire miles from Brandotif and not before, he inquired for and 
told one Amhrofe Whitemanj the conftable of that pariih, of tht? 
robbery in the manner defcribed in the Gazette, and alfo that im-p 
mediately after plaintiff's arrival at Brandon^ he fent one John 
Brown^ the hoftler of the faid inn, for John Nenvton^ one of the 
ccmftables of Brandon^ to inform him of the robbery ; that the 
faid SrK&if .went to the faid conftabU's houfe and called 2X the 
vindow, and a&ed for the faid John Netvton / that a perfon, 
whom by the voice he took to be a \troman from within the faid 
houfe, a&ed what he wanted with him, to which the faid Brown 
anfweredy " I want to tell him that John the drover, (who was 
^< known to Newton^) has been robbed, and wants him ;" and 
thereupon the faid perfon within replied that the faid Nenvton 
was not at home ; that the faid Bronun teturned .and told plain-* 
. tiff that Newton the conftable was not at home \ that plaintiflp 
did not inquire for any other conftable of Brandon^ though there 
was another conftable of that town, (one 5^1/r,) but who had 
never a&ed in his office, and the plaintiff was not informed of 
him till the next morning ; that the plaintiff being that morning 
about icTen o'clock, at the furgeon's who dreffed his wounds, 
Newton atkt conftable came to him and told him that he had 
heard that the plaintiff had been robbed, and had fent for him 
{Niwtm) the night before, and was forry he was not at home \ 
that thereupon plaintiff gave Nervton an account of the robbery 
as in the Gazette; that that morning, in order to make out the 
txaSt fum he was robbed of, he not being able to write or read,, 
fent for one Mr. John Breiv/fer to reckon up his money, (from 
his written accounts or marks,) and on fuch reckoning he found 
that he had been robbed of 82 /. 1 2 /. 9 J. ; but that two days 
afterwardS) and before the notice in the Gazette^ upon further 
recolle£lion, plaintiff difcovered that he had been robbed of 
2L i6/» in one parcel and 1 /. 10/. in another parcel, over and 
above the (aid 82/. i a/* 9^.9 which fums were likewife con**- 
tained in die Datid three canvas bags. That it appeared further, 
bodi from the examination of the plaintiff and the evidence of 
the two conftables of Weetlngj that if notice on the night of the 
robbery had been given to them thereof, in order to make im- 
mediate purfuit after the robbers, and it had been known the 
xobbem hid intended to pafs the river, (as the robbers who were 
eu foot made thdr way toward Hockwoldwith Wilton^ which 
riUage is ib bounded by a river that it could not eafily be got 
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orer bat hj a fcny,) there was great probability that the rob* 
bers might hare been taken that night. 

. That the plaintiff on the 24th of the fame F^Snuuj publilhed 
an account of the robbery in the Lmtdom Gazette^ in the woids 
and figures following : *« Notice is hereby given pnrfuant to an 
*^ ^Stoi parliament made in the 8th year of the reign of his 
^ prelent Majcily King George the Second, intitledj An wBl* 
** for the amendment of the law relatiog to a£Uons on the fta- 
*< tute of hue and cry. That Jo&n jmHaorib of the pariih of 
<< Wefi Wyncb in the county of NoffUk, droTer, on Tuefday the 
^< 13th day of this inftant^ February I7{9» about fi?e of the 
^ dock in the afternoon of the fame day« on the king's bighw^ 
<^ leading from Weeilng to Metbwoli\xL\!kiz (aid county^ b^ween 
<< the Sad and 83d mile ftones in> the high road leading from 
«< London to Lynn in the hundred of Grlmjboe in the pariih of 
«< Hocknvdd nvHh Wilton^ or Feiiwell, (but the faid J^n rather 
^ thinks it in the parifh of Feltwell, being fo lately informed,) 
^ in the faid county of Norfolk^ was aflaulted, wounded, (topped, 
** and robbed by two men on foot unknown to the (aid John 
** fTbitwort/j, in failors' drefles, one whereof was a tall Tufty 
** man of a freOi complexion, had a brown woollen cap or bon- 
<< net on, and a blue jacket » and the other a middle-fized man 
*^ of a dark complexion, wearing a fmall brimed hat and a blue 
** jacket. Who took from the faid John Wbitwartb iii. 12/. 9 i^ 
*' in money I mod part whereof was in guineas, tlie reil in iV- 
*^ tugal pieces, fonie filver, and feme halfpence, and three can- 
** Tas bags or pur&s, in which was contained all the faid money 
«* except fome filver and halfpence, which were loofe in his 
'< pocket, and alfo a filver watch, tlie maker's name C/aj, Lon* 
■< don^ to the bcft of the faid John Whltnvorth*s remembrance, 
<< number forgot, but the point of the hour-hand was broken 
<< off, with a black ribband and the watch key, and then they 
*< mode off towards Hcckwold with IVUton aforefaid towards 
** London, and by the defcription the faid John Wbitwortb rc« 
<< ceived afterward by inquiring believes they went for London!* 

The plaintiff was examined, gave bond, and commenced his 
a£lion within the time limited by law, and neither of the felons 
have fince been apprehended. 

The queftions referved for the confideration of the court arCf 

ijt^ Whether there was fufilcient notice given of this nAbcry 
CO enable plaintiff to mainuin his aAion ? , 

2</| Whether tlie perfons who committed the robbery,.: and 
the money and things of which Ae plaintiff was lobbcdy 
were fufficiently defcribed in die Gszitte t 

This 
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This C9k was argued in this term by Hemtt the King's Ser« 
jcant for the plaintiff, and Serjeant Fofter for the defendants. 

I. It was infifted for the plaintlflT, that confidering the mifer- 
able fitoation he was in,, after the robbery, he, with as much 
coiureoient fpeed as might be, gave notice of the robbery, both 
to the inhabitants of a village near the place where the robbery 
was committed, and alfo to a conftable of the hundred of Grim^ 
fioe^ according to the (latutes of 27 Eliz. c. 13. / lu and of 
the 8 Geo^ 1. e. 16. /. i« And to (hew what notice was fuffi- 
cient for plaintiff to ground his a£tioQ upon, were cited 4 Leon. 

18, 19. fi. 63. Noy 155, 156. March 10, p. 28. 2 Sid. 45. - 

I Show. 94* And to (hew what is a good notice within the 
Jtat. 8 Geo. 2. r. 16. cited 2 Str^. 1 170. idly^ It was argued 

for the plaintiff, that the felons, the time, place, and the goods : • 

and effeds, were fufficiently defcribed in the Gazette. 

Yot the defendant it was infifted, that the whole fum whereof 
the defendant was robbed was not mentioned in the Gazette f 
and 2rf/y,.that a very material dcfcription of one of the robbers 
whofc eye*brows were fwotn to be red (on the trial) was not 
taken notice of in the Gazette^ which was much infifted upon 
by Serjeant i«2^^r as moft material for the defendant; and of 
that opinion was the court, and gave judgment for the de* 
fcndaDt. 

Sandford verfus Rogers, Efq. C. B, 

'T'HIS was an aftion upon the cafe upon promifes. The de- Nui M «- 
^ fcndant pleaded a recovery in B. R. in bar; the plaintiff !I*j^*^"* 
replied fitti tie/ recent ^ hoc paratus eft verificare^ &c, ; the defend- pica of reco- 
antdcmuned, and fliewed for fpecial caufe that the averment ▼eryinB.R. 
in the replication was. ill. X^^^^^i^ 

an avcr- 

Aafc for the defendant infifted, that when the plaintiff had «*««» »»* 
tcplicd mtl tie! record there was a complete' ifTue joined, and that * 
it ought to have concluded with giving a day to the defendant to 
prodoce the record, and not with an averment, and this being 
ft^ for caufe of demurrer, the replication is bad -, and to prove 
^ cited I Barnes 240. and Cookers Pratiice^ in C. B. 56. as 
direfily in point ; and faid, that unneceflary prolixity in plead- 
!■%> ViS to be difcountenanced ; that this was the fame thing 
io^fe& as if a defiendant was to plead the general ifTue, and con« 
dude with an averment inftead of going to the country. 

JEEfwtefor the plaintiff— The law of pleading is to be deter- 
niacd by precedeob, and therefore I have looked into the books 
of eatrict which moft gofcm, or the rules of pleading will be at 

Voi.IL .1 fea. 
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Tea. In Lillfs JSnirieSi fol. 7. i8i. 39 J. 404. 473. 498. the pica 
or replication of nul tie! record is concluded with an averment % 
fo is 2 Luiw.A^4^. and the precedents are uniformly fo, where 
the record pleaded is of another court ; but where it is of a re* 
cord of the fame court, I do own there are fome precedents 
whcr^ the conclufion is ro the record, and not with an aTcrment. 
i Li. Raym. 550. Cremer v. Wtckett^ Cartheiv 5 » 7. S. C. 5 and 
vide Carth, 517. ^ Dyer 227, 228. 3 ifv,'243. ^ *^*- 5*^* 
Moor V. the Bail d^ GarretL Hence it appears that the precedents 
arc in favour of tne conclufion with an averment wlien the record 
pleaded is of another court. Nota ; The cafe in -Cookers book 
does not fay whether the record pleaded was of this or anothet 
court; and in anfwer to i Barnes 240; he cited Comyns 533. 
Nefuiury v. Strudwict, 

Peoli in reply— rMany precedents have been cited which arc 
certainly fo as my brother Henuitt has faid ; but furely there are 
■o infinite number of precedents in the books which at this time 
would be held very ill, as in trover a variety of fpecial pleas may 
\k found which now would be very bad, afld held to amouut to 
the general iflue : what I relv upon is, that there was a com* 
plete iflue withoti^ any rejoinaer. 

The court [ahfente C. J.) were of opinion that the replication 
was very well, efpecially a$ this was a record of another court } 
and feem^ to think that either way was well enough. 

Judgment for the plaintiff^ 



Tindall vtrfus Moore, C. B. 

Words. 'THIS was an action of flander upon feveral fets of words 

•* fpoke by th* defendant pf the plaintiff; verdift for the 

ptaiDtiff upon tUe firft and fifth fets of words, damages 40 i. 

»Sbo.77i7. The firft fet vetc thefe, That rogue Jo, Tindall {t^ztAnz the 

Skin. 1 S3, plaintiff) thai fet the hotife on fire (meaning the fummer-houfe 

that was burnt, in the occupation of one Mr. Cotton) ; and if any 

hody ivitl give mc charge of him, livillcarry him to New Pnjon.^ 

The fifth fet of words were thefe : Jo. Tindall ('meaning the 

'plaintiff)^/ the houfe on fire (meaning the fanre houfe). 

It was now moved in arreft of judgment that tht litter fet of^ 
words were not aQionable, for that every count in a declaration ^ 
18 a fubftantive county and the innuendo (meaning the fame houfe) ^ 
(hall not relate to the fummer-houfe mentioned in the Brft fet o9 
words. 
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Per nffitfrn-^ Although the latter fet of words be not of them- 
felves adionable, yet they (hall have relation to the former fet ; 
and we mud take them to have been fpoken maiiciou/ly, as the 
jury have found for the plaintiff. . 

Judgment for plaintiff. Dff^.y for the defendant, Nares for 
the plaintiff. 

'VVatts plaintiff, Birkett.deforciept, C. B. 

'THIS fine was fet afide and vacated after it had paffed all the Gjinufoi\ 
offices and was completed, bccaufe the conufor died before ^'" ^^^^ 
Ae return of the writ of covenant, as appeared to the cpurt upon ©nhc writ 
affidavits. Per curiam — The crown has a right to the pojljine at of co^en^nt. 
the return of the writ of covenant^ and not before, and the/e?/- *inft-4««- 
• j/?w IS for liccnfe to accord, and is the ii/i^V ^/tw / the prefine Uy^«-5. 
is not the hinges ftlver^ fo that as the king's filver became due and Th« p«ft6a« 
was paid Mer the death of the conufor| the fine is void 5 and gi^^j^* 
therefore though it has paffed throu«>h all the offices we will fet tbe^^eif 
it afide, and not put the parties to the trouble and expenct of g not- 
writ of error. Vidi Barneys SuppUm. 3 2. Barber v. Nunn.. 

Holdfa^l vcrfus Morris. C. B, 

'THIS was an aflion of trefpafs brought againft the tenant In I9 an tBi^ 

poffeffion for the mefnc profits (after a judgment againft the ^^'*J»e 
^al cjeftpr) ; for it was lately refolved by all the judges, that fiif^ftert 
'Us adion lie^ for the mefne profits from the. time jthe tenant in recovery in 
poflcffion has notice of the Icffor's title, though the tenant lets «i«^m«nt» 
j^^gment go by default, and his name does not appear in the ^Ju^pM 
'accord of the judgmept againft the cafual ejejior. money iniQ^ 

CODfU t' 

Now it wa^ nfK>ved by Serjeant Hewitt for ^he defjendant for 
'tare to pay a fum of money into court, who compared this aAion 
lo an a£liou on the cafe for the ufe and occupation, in which 
aQion money njay be paid into court. Sed per totam ctfriant'-^ 
This is trefpafs for a tortious occupation, but the a£lion on the 
cafe is apon a cotttraB either expreffed or implied, and denie4 
tbe motion ; and it was faid the like motion had been lately der 
Aied in B. R. 
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, Bayley ver/us The Univerfity of Oxford. C. B. 

THE queftion in this cafe was, Whether a common recovery 
fuffered of an advowfuu in grofsy and one acre of land oh 
a writ of entry fur cUJfitfin in lepoji^ was good in point of law ? 
Upon fearching for precedents, fixteen were found where reco- 
veries of advowfons in grofs, and a little land had been fuffered 
upon writs of entry yJ/r dijfeiftn in le pofl^ atjd no cafe was to be 
found where fuch a recovery was ever held bad ; and Dormer'% 
cafe is in point. And tlie court refufed to hear any argument 
againft this recovery 5 and faid, that if this was res integra^ it 
might not be right, (perhaps,) yet ^ qtrod Jieri non debuit faHum 
valet. And the court gave judgment for the plaintiff 5 vtz* that 
the recovery was gojod, without argument. 



Cooper verfus Sherbrooke, £.fq. in Repkvin. C. B. 

Nonfuitia HPHIS was a judgment of nonfuit for want of a declaration, 
teplcvin, * and a writ de retorno babenio wns awarded the 1 2th of July 
execl^a '75^' ^" ^^^ ^** °^ OEloher following the plaintiff fued out -a 
writ of io- writ of fecond deliverance, and afterward the avowant executed 
quiry after a a writ of inquiry of damages 5 and now It was moved by Hewitts 
eond^dcn- *"^ Dovj Serjeants for the plaintiff, that the writ of inquiry was 
vcrance,aiia fuperfeded by the fuing out the writ of fecond deliverance ; but 
f«H** upon (hewing caufe, it was anfwercd by Whitaker and Nares 

Serjeants for the avowant, that although a writ de retorno hdbendo 
was awarded, (which is the common courfe in the cafe of a 
judgment, of nonfuit in reple^nni) yet by the ^/i/. 17 Car. 7,. 
c. 7. the avowant had his eleAion to fue out a writ of inquiry 
of damages to recover againft plaintiff the arrearages of rent, 
and that although a writ of fecond deliverance is a Juperfedeas to 
the writ de retorno habendo^ yet it is not a fuperfedeas to the writ 
of inquiry, agreeable to the note in Palm. 403. and of that opi- 
nion was the whole court, and difcharged the rule to (hew caufe 
why the writ of inquiry and the inquifition taken thereon (hould 
not be fuperfeded. 

And 
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knABttburfi]. fold, that by xhtjlat. 17 Car. 2. the legiflature 
intended that the proceeding upon that ftatute by writ of inquiry^ 
fmfioaSf and ^Upt^ (hould be final for the avowant to recover 
iis damages, and that the plaintiff was to keep his cattle, not- 
vithflanding the courfe of awarding a writ de retomo habendo^ 
which is a right judgment ; for the ftatute hath not altered the 
judgment at common law, but only gives a further remedy to 
the avowant. Vide CartL 253. Baker v. Lade^ 1 Sali. 9$. 
Ldtcbji. and F.N,B. 156. margine. J^^re^ Whether the 
writ of fecond deliverance In this cafe is not taken away by the 
ftatute? ^ 

Lowfield ver/us JackfoQ. C. B. 

^HE plaintiflF declared in covenant of laft term: the defend- Pnftice, 

ant obtained a judge's order for three weeks time to plead, ^^^■' 
and on the firft of Marcb laft obtained another order for one p^^ i^. 
^ek^s further time upon pleading ifluably and taking ihort no* ably by an 
tice of trial for the then next affizes if neccffary. The defend- ?^ ®^« 
Mt pleaded a recovery in another court> whereupon the plaintiff ^ ^ 
figned judgment; and now it was moved to let afide the .judg- 
ment by Serjeant Dwj^, who infifted that the defendant had 
coinpli^ with the terms of the judge's order, and that this was 
in ifluable plea. But^r ctmam — Although this be an iffuable 
pica within the letter of the judge's order, (yet it is not fuch with- 
in the true intent and meaning of it, which was to fpeed the 
pUntif in the trial of his caufe by the country,) and although 
^ will (et afide the judgment, and the plaintiff (hall reply nul 
Mrecordi yet if it be not produced within the proper time there 
"^ be judgment for the plaintiff, and the defendant fiiali be 
bound to uke fl»ort notice of executing a writ of inquiry within 
«c prcfcnt terra. Hewitt Serjeant for the plaintiff, JFedne/daj 
30A ^fril, being the 8th day in term, 

Atkinfon veffus Taylor. C. B. 

J T was moved to fct afide a capias ad refpohdendum^ becaufe there P«aice. 

was not fifteen days between the tejfe and return thereof j to ^^^^^ ' 
y^ It was anfwered, that it is error, (if any thing,) ahd not an betweoi'cbe 
'''CRularity J to prove which was cited x Barnes 29$. Williams telle indie- 
^- PauHnfr. But, per curiam, this cafe was over-ruled, and the J^^lf^!^ 
^'^ fet afide, but without cofts. ' fpondeodum. 
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Reppington, Executor, ^erfus The Guardians andl 
Governors of Tamworth School. 

Declaration |N quare iinpidit of a donative vicarage, the dcfeadj^at craved 
impedi? V^ ^^ ^^ origliul writ, which he. let forth in his pica, aod 

(hewed a vtrtance between the writ and the cOUnc ; and now it 
was moved for leave to amend the declnrationi which was granted 
on payment of cods, and the defendant is to plead de novOm 
Hewitt for plaintiIFy PcoU for defendant. 



Robins, VfiAovf^verfus Crutchley and his Wife and 
another in Dower* 

Entertct among the pleas of land of this teriH. Roll 4^4. 

p«elf«doii Ztaffordfbtrty /f^^ Robins widow, who was the wifcof yaiif 
toaowtr. to wit. -^ /?o^//ix cfq. deccaftrd, by Thomas Vaughan her 

attorney, demandeth againft Brooke Grutchltjy Catharine his wife, 
and Jane Robins fpinfter, the third part of thirty metfuages, fiftt 
bams, fifty (tables, thirty orchards, thirty jgardens, three hundrea 
acres of land, two hundred acres of meadow, and three hundred 
acres of padure, and common of pafture with the appurtenances 
in Btlflon^ Wolverhampton^ and Willen-hall in the faid county 6f 
Stafford: and a!fo the third part of nine coal-mines in BilJIon^ 
Wolverhampton^ and Wlilen-hall ixiovtiM^ as her dower of tJic 
endowment of the faid John Robins heretofore her huHsand, by 
writ of oar lord the king of dower whereof (he hath nothing, fafV, 

h«L And the faid Broole, Catharine his wife, and Jane, by Roiert 

Pardoe their attorney, come and fay, that the faid J^nn ought not 

to have her dower in this behalf, as having been the wife of the 

ift, Nc on- faid* y(?/v; i?c^//// dect-af- d ; bccaufe they' fay, that the faid Ann 

<juc»accoo. never was accouplcd to the Ciid J-^hrr RMns deceafed, in lawful 

matrimony ; and this tl»e faid Brooke^ Cathnrihe^ and Jane arc 

ready to verify ; wherefore they pray judgment if the faid Ann 

ought to have her dowei of the tcnenienis, common of pafture, 

and mines aforcf^iid ; and the faid Brooke, Catharine his wife, 

and Jane^ for further plea in bar, by leave of the court here for 

this purpofe fird had and obtained, according to the form of the 

ilatute in fuch cafe lately made and provided, fay, that the faid 

i«i, t»ica,ne Ann ought not to have her dower of the tenements, common rf 

tinques feifie pafturc, and miucs aforefaid, with the appurtenances, of the 

^uc dower, endowment of the faid John Robins deceafed, becaufe they fay 

that the faid John Robins deceafed, neither on the day on which 

he 
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he isabore fuppofed to have efpoured the faid Anriy nor at anj 
time afterwardSf was feifed of the teaecnents, common of paf- 
turej and mines aforefaid, with the appurtenances, whereof, ^c. 
of fucli eftate whereby he could thereof endow the faid Ann; and 
of this they put themfclves upon the country. 

And the faid Ann faith, that as to the faid plea of the faid ^•P"^!'** 
Bmke, Catharine his wife, and Jane, by them firft above pleaded decr^b * 
in bar, (he the faid Ann^ by reafon.of any thing in that plea the court of 
abore allcdged, ought not to be barred from having her dower ^'*^5fJ|j^' 
aforcfaid, as not having been the wife of the faid Johm Robins^ .nt^SThe' 
becaiifc flic faith that heretofore, to wit, on the twelfth day of wife and U 
Ftbruary in the year of our Lord 1754, in the court Chriftian ^^*|^®J 
held at Litchfield in the county of Stafford^ before the worDiipful y[i *** 
Sicbard Smalbro^ke^ dodor of laws, official principal of the right 
rcTcrend father in God Frederick by divine permiflion lord biOiop 
ai Litchfield and Coventry^ ope Sir William Wdfelejy bart. did im- 
plead die faid Ann in a caufe of divorce by reafon of adultery^ 
and did then and there in the faid court Chriftian exhibit a 
libel againit the faid Ann^ thereby charging and aliedging that 
^ laid Ann was the wife of him the faid Sir Willam WtdfeUj^ 
M dierc.by ^dfo charging and aliedging that (he the faid.^ms 
had coipmitted adultery with the faid John Robins after (he was^ 
rhe wife of him the f^id Sir JViUiam JVolJeleys and the faid Sir 
Wdliam Wolfeley ^\A by his faid libel, amongft other things, 

f^faj that the faid Ann might be divorced from him as his mic 
rom bed and board and mutual cohabitation, by rea(bn of 
adultery with him the faid John Robins; to which faid libel 
ihc the (aid Ann did plead in bar, that (he was the lawful 
^fc of him the faid John Robinr^ and not the wife of the faid 
Sir WUliam Wolfiley^ and that (he was lawfully married to him 
the faid JoknRobitUy according, to the rites and ceremonies of 
the church of England^ on tlie i6th day of June 1752, in 
^ parifli-church of Cajlle in the county of Stafford^ and by 
h^ (aid plea in bar did pray, amongft other thmgs, that (he 
might be decreed and pronounced to be the lawful wife of 
him the faid John Rrjfins^ and to have been lawfully married to 
bioion the faid i6ch day of June 1752, and fuch proceedings 
^n-e had upon the faid libel and plea in bar ; tliat afterwards and 
before any definitive fentence was pronounced in the faid court * 
Chriftian of the faid bifhop of Litchfield and Coventry^ to wit, on 
the a^th day of June in the year of our Lord 1 754, tiie faid cau(e 
Was removed imo the Arches- court of C^m^rittry before Sir 
George Lee^ knt. do£kor of laws, official principal of the faid court 
of Arches, by proper and legal procefs which iflued out of the^ 
faid court of Arches for tliat purpofe, upon the appeal, and at the 
inftance of her the faid Ann^ but before Iny definitive fentence or 
judgment was given or pronounced in the faid caufe by the faid 
court of Ar.chcsy to wit, on the 31(1 day oiJDecemkr in the year 

I4 o£ 
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to the judices here that the faid plea of the faid ^nn R^ifff 
%bove in reply pleaded to the plea of the faid Brooke^ Caihartne 
his wifcf) and Jane^ by them firft above pleaded in bar, and the 
matters therein contained) are not fuiEcient in law for the faid 
Anf$ to have her dgwer of the tenements, common of pafture, 
»o refp^a and mines aforefaid ; therefore, no refped being had to the ifTue 
Ste"5forir ^^^^^^^ abovp joined between the parties aforefaid to be tried 
the country. ^J ^^^ Country, it is confidered that the aforefaid Ann Robins 
take nothing by her writ aforefaid, but be in mercy for her falfe 
claim thereof \ and that the aforefaid Brooke^ Catharine his wife, 
and Jane do recover againft the faid Ann twenty-two pounds two 
{hillings and three pence, for their cods and charges by them 
abdut their defence in this behalf fuftained, to the faiil Brfoie^ 
Catharine his wife, and Jane^ by the court of our bid lord the 
king now here with their aiient^ according to the ioxm. of tb^ 
ftatute in fuch cafe made and provided, adjudged, and that thjs 
faid Broche^ Catharine his wife, and Jane have thereof execution* 



P«\»er. 
Marriage 
muit be 
trieU by fhe - 
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Robins, Widow, verfas Crutchley and his Wife an4 
another, C. B. 

DOWER of lands in the county of Stafford: the defendintt 
plead two pleas ; i ft, ^^^ unque accoupJe in byal matrimme 
(5* hof^ &c. ; adiy, Ne unque ftijie to" de hoc pom, fi ftiper patriam : 
the plaintiff replies to the firit plea thatihe ought bot to be barred 
of dower, bccaufe (he fays that on the 12 Feb, 1754 Sir William 
JV^Ifeley exhibited a libel in the fpiritual court of Litchfield sukL 
Coventry againft her as being his wife, charging therein that (be 
had committed adultery with John Robins^ and prayed a divorce 
from her a menfd (5* thoro^ to which libel fiie pleaded that fhe was 
the wife of John Robins and not of Sir William Wolfeley^ and was 
lawfully married to Robins the 16th. of June 1752, and. prayed 
thatfl^e might be decreed to be the wife of Robins: and before 
any definitive fentence in the court of Litchfield znA Coventry^ 
viz, the 24th of June 1754? the caufe was removed into the 
court of Arches upon the appeal of the faid Ann 5 but before any 
definitive fentence in the court of Arches, viz. the 31 ft- of De^ 
cember 175^1, the faid John Robins died ; and afterwards, on the 
ift of Dcamber 1 757^ the caufe was heard in the court of Arches^ 
and upon full evidence, and hearing advocates and prodlors on 
both fides, the court agreed that the faid Ann had been the wife, 
and then was the widow of the faid John Robins , and was law* 
fully married to him on the i6th of June 1752, which fentence 
is in full force*, and the faid Ann avers, that the faid court of - 
Arches had full jurifdi£tion of the caufe, and that the fentence 
was fftkly and juftiy obtained upon full evidence, Cs'r. ; and (he 
further avers, that Ann Robins in the libel mentioned, and Amm 
the now demandant, arc one aq^ the iaoae^ ptrlbn> and that 

John 
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'^hn RMfff mentioned in the libel and fentence aforeiaidj and 
bn RMnt^ the hufband of the faid Ann in the declaration 
mentioned^ is one and the fame perfon ; and this (he is readf 
to Tcrify ; and therefore prays judgment for her dower, and if 
the faid fentence can be gainfayed, and whether the defendants 
are not eltoppcd by the fentence to fay that (he was never ac- 
coupled to tne faid John Ibbini in lawful matrimoiiv ; and as 
Co the fecond plea of ne un^ue fiifie^ (he the plaintiff joins iflue 
to the country. 

The defendants demur to the replication of plaintifF to the 
plea of ne unque qccouple^ and the plaintiff joins in demurer. 

This cafe upon- the demurrer was argued in this prefent ternt 
by Serjeant Hewitt for the demandant and Serjeant Nares for 
the tenants. 

It was in(i(kd for the demandant that the fentence pronounced 
in the court of ^Arches (touching the marriage of the demandant 
with Jehn Robins) having a competent jurifdidion of that mat- 
ter, was an abfolute bar to» and concluded all perfons whatfoeyer 
to fay they were not lawfully married, until the fame (hould be 
rererfed, and notwithftanding that Robins was not party to the 
fviit in the fpiricual court ; and to prove that this was the law, 
cited 4 Rep. 29. Bunting's cafe ; which was thus : J. Bunting 
and jtgnes Adingjball contrafled matrimotiy per verba de prafenti^ 
and afterwards, i December 1555, Agnes took to hufband Tho» 
mns Twedej and afterwards, pM July 1^56, John Bfinting li- 
belled againft Agnes up6n the faid contra£^ (without naming her 
hQ(band Tbdmas Twede) for a divorce, upon a pre- contract be- 
tween the faid J. Bunting and Agnes^ whereupon decretum fuit 
quod pradiHa Agnes fubiret matrimonium cum prajato J. Bunting 
§t infaper pronunciatum decretum et dcclaratumfuit diHum matrimo^ 
tHum/ore nullum^ ficc. And further it was decreed that the faid 
yohn and Agnes (hould intermarry, which they did, and had 
iflbe the pMintiff (the faid Thomas Twede^ then living). Arid 
it was adjudged that although Twede^ then being, de faSlo^ the 
htt(band of the faid Agnes^ was not party to the faid fuit, nor 
to tlie fentence in the fpiritual court which dilTolved the mar- 
xiage- between him and the faid Agnes^ but the. faid Agnes only; 
yet the fentence againft the wife only being but declaratory,. was 
goody and (hould bind the hufband defaho ; and forafmuch as 
the ^nufance of the right of marriage belongs to the fpiritual 
court, and they have given fentence in this cafe, the judges of 
the common bw ought ^although it be againft the reafon of 
cur law) to give faith and credit to their proceedings and fen- 
Cenccs as confonant to the law of holy church, for cuilibet infua 
4vriiperiU ejl credendum j and fo it was adjudged that the plain- 
tiff itf»/iVt^ was legitimate* 

la 
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In aflize the tenant pleaded baftardj in the plaintiff, and be 
eftopped him by reafon that he was at another time certified 
Mtitier by the bilhop in a replevin between a ftranger and the 
bailiff of the plaintiff^ who acknowledged the taking in right of 
the plaintiff, in which the bailUT had aid of the now phuntiff, 
and there was certified Muliers judgment, ^e. and a good 
eftoppcl, as was adjudged there. Bro. Eftoppd^ pi. 78. And 
many other cafes were cited to prove that fentences in the fpi« 
ritual court were binding. 2 Salk. 437. 3 Mod. 1 64. i Salk. 290. 
Cartb. 225. 2 Stra, 960, 961. 6 Mod. 155, 2 Lev. 15. and 
Hatfield and Hatfieldy cited in 2 Stra. 961. 

Serjeant Nares for the defendants admitted that a fentence in 
the Spiritual court in a caufe of marriage was concluGve evidence, 
generally fpeaking ; but infifted that matter of eridence cannot 
be pleaded but only matter of fa£b \ that the law, in this parti- 
cular cafe, knows of no other trial of the legality of a marriage 
befides tlie bilhop's certificate, and there is no precedent of fuch 
a replication as this, which attempts to draw the trial ad aliui 
examen. It has been urged that the defendants are concluded or 
eftopped by this fentence \ but this is no record, the whole of it 
may be by collufion, is ftill liable to be reverfed by a third per- 
fon anv ways interefted, who was no party to the caufe even 
after tne condufion of the caufe. Vide Ougbton. Ordo Ifudic. 28. 
titm 14* quod tertius potejt intervenire pro intereffe fuos decrees in 
ecclefiaftical courts are not (even there) confidered as conqltifive^ 
as appears by the fame book, foL 306. / 3 b* 4. In caufa nuh> 
trimomali non obfiat exceptio rei adJudicaUtj vel quod fententia tranfit 
in remjudicatam ; quia fententia iaia, in caufa matfimonioR^ contra 
matrimonium nunquam tranfit in remjudicatam. Et quoties ecckfia 
decipitur pronunciando fententiam contra matrimoniwn^ ex navis pro* 
bationibus [etiam aliqttando ex eifdem) pot eft revocari prior fententia i 
fo that Sir William Wolfeley may ftill controvert the marriage, 
and the fpiritual court may hereafter reverfe their fentence for 
any thing the court here knows* And vide Bra^on 304. 

In breaking the cafe upon this (irft argument WUles C. J. (aid^ 
That at firft he thought this a very plain cafe for the defendants, 
but that now he found there were different opinions about it ; 
however, if 10,000 great men's opinions were againft the known 
law of the land, he (hould pay no regard to them ; that he 
ihould never be for fetting up the fpiritual courts above the tem- 
poral courts, that no determination in the high courts touching 
lands fliall bind ftrangers, much lefs ought a fentence in the 
fpiritual court (to which Mr. Robins was party) to bind his 
heirs t that this fentence was nothing like an eftoppel ; evidence 
it may be, but nothing elfe ; if upon an iffue joined, married or 
not marriedj the bifhop had certified to us that they were mar- 
riedi there could be no doubt but the bUhop's certificate muft 
prevail. 

Clive 
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Cfivr J.^-There can be no other trial in this cafe but tlie bifliop's 
certificate, and no method of pleading whatever can onft the 
bifliop'of his certificate* Ji^^'ftx was no party to the fuit| and why 
his heirs ihoald be concluded by the fentencei I cannot conceive ; 
it is mere matter of evidence, which I never thought could.be 
pleaded. This is a replication of evidence, and therefore I think 
it is bad. 

Bathnfi J.— The cafes cited by brother Htnioitt for the de- 
mandant prove nothing more than that the courts of law receive 
a fentence as conclufive evidence \ but the bi(hop hath an ex- 
eliifive right, and nothing but his cerdficate can try this ms^tter ; 
whether the bilbop can certify contrary to a fentence we cannot 
by, for we are not cpmpetent judges of that matter : the cafe 
in BraSon makes me think we muft fend to the bifliop, and 
irfaether he is bound by the fentence he knows beft. . 

IHW/ J. of the fame opinion ; but as counfel were retained to 
take notes for a fecond argument, and demandant defired it 

S* bt be debated again, the court deferred giving judgment, 
ordered an ulurius concilum. Poft^ 127. 

Roe, on the Demife of Newman, verfus Newman. 

C. B. 

]N ejedment : upon a cafe dated for the opinion of the court, Copyhold 
it appeared that the place in qucftion was part of the wafte "J|* ** 
P^oand of the manor of Teddtngtm in the county of MiddUfex^ befnch dme 
^ that the cuftom of the manor is, that copyhold lands mall oQtofmbid» 
^€fccnd to the youngefl: fon, or youngeft brother, and that the ^ c»»oc 
krd of the manor in the year 1722 granted the place in quellion tli^ofme- 
^ >n anceftor of the Icflbr of the plaintiff, (who claims as heir 
in Bon^b E^gUJb^) to hold according to the cuftom, (9*r.; but 
^ cafe does not (late this material fad, viz* thai it has time 
^ fmnd been dctnifable by copy of court-roll. Upon arguing this 
^fc the court were all clear ot opinion, that what was ftated 
^v OQly evidence \ and if it had been ftated that it was demifed 
^1 the lord ad vciuntatcm domini fecundum confuetudinem mantrii 
tenure £• 3. and that it had been granted by copy of court-roll 
^^ Gnce,.it wbuld not have been fufficient, for it muft be ftated, 
^ found, or pleaded to be demifable by copy of court-roll time 
^^ of mind, or it will not be adjudged copynold \ therefore, a^ 
°^ court cannot fay that this is copyhold^ the plaintiff has no 
^«lc, and there muft be 

Judgment for the defendant 
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Hulland verfus Malkcn and Briftow. C. B, 

Debt on T^EBT upon a bond ; defendants craved pytr of the condn 
^d CO in- \J tioUy Mi^hich was, that if they (hould indemnify plaintiff) ifc. 
^Tiff ^ as to a baftard child, then the obligation to be void, otherwife^ Igc. 
firoin charges And then plead til at the child is ai^ infant in the arms of its 
df a baftaid mother, and that defendants, while the child and mother was with 
Plea tbit them, (which was four days,) took care of it and provided for it 
tbe mother every thing, but that the mother faatb taken aWay the child from 
*??w^ defendants, and that the child hath not fincc been delivered to 
Replication; *^^"^ ^^ plaintiff; et hoc^ &c. The plaintiff replies, that it is true 
that it hat ' that the child was carried away by the mother, who for fome time 
^K^ff^ provided for it ; but for replication fays, that it afterwards became 
todlie^fli, chargeable to the parifh, and that plaintiff has been obliged to 
and piabitiif pay fuch charges to the parifh, whereby he is damnified ; ^ 
ibi'i^" Atfr, &c. , Defendant's rejoinder infifts, that tbe child was an in- 
pay, f^nt under feven years of age, and in the keeping of the o^otheri 

and that it was not in thetr pqwer to take it from her and keep it, 

fo as to indemnify plaintiff. To this the plaintiff demurred, and 
' (hewed for caufe that the rejoinder is argumentative, neither con* 

feffes and avoids^ or traverfes or denies, and is alfo a depariurt- 

from the plea. 

The cafe was tliis : Ann Parler havinff charged the plaintiff 
with being the father of a badard child, he was obliged to give 
bond to indemnify the pariQi \ but in order to get rid of the 
child, and to be clear of the parifli, he paid the defendants 14/., 
in conGderation whereof they eotered into the faid bond to in- 
demnify the plaintiff againft all damages, charges, (^r. which he 
might be liable and put to on account of the faid child. 

Upon arguing this cafe, the whole court were clearly of opi- 
nion that the plea was bad. They faid, this was a general bond 
to indemnify the pla^itiff, as to the cluld| againft all the world ; 

|Mtt4 
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tnd thej can plead nothing but one^ of thefe two things, either 
that plaintiff hath not been^damnified, or (in excufe) if he has 
been damnified, he himfelf was the occaiion thereof, neither of 
which they have done i for the mother's taking away the child is 
no excufe at all. Moreover, they faid, the replicatio/i had (hewn 
how plaintiff was damnified ; and the rejoinder in effe£t had ad- 
mitted it» becaufe it had not denied It : and they faid, we need 
not in this cafe fay whether the father or the mother hath a right 
to have the child while under feven years of age, becaufe the de- 
fendants have bound themfelves to keep the plaintiff harmlefs 
againft all the world : they have confefled in their plea that they 
had the child in their keeping, and why did they let the mother 
carry it atvay ? it was the defendant's own fault, and cannot ex* 
Cttfe them to the plaintiff. Judgment for plaintiff. 

N. B. The Chief Juftice faid, he would give no opinion whe« 
ther the fathetr has any power over the child, who is nuUius jHiui% 
Grvtius fays, truly the another is .the only certain parent ; and an 
order of joftices to remove the mother always removes the child. 

Bifcoe, Efq- ver/us Kennedy and his Wife. C B. 

iN debt upon a bond entered into by the wife dum/o/a, the Debt upon a 
^ hufband is gone abroad and outlawed, and the wife, although bond by the 
Ibe appears publicly, is waived; and nOw it was moved to fet afide ^j^* ^^^^a 
the outlawry again(l the wife, and to reftore her the goods taken her buibanH 
tipon the capias utlagatum which are fworn to be her feparate outlawed, 
goods. But per odriam-^Wc mud take the goods to be the huf- !^,^' j^ 
band's in point of law ; and if (he has any equitable right to taken in 
Acm, fhe imift go to a court of equity. As (he appears publiclyi execution, 
ihe has been wrongfully outlawed, therefore let the rule be abfo- 
late for fetting afide the outlawry againft the wife, and be dif- 
charged as to the reftoring the goods. Davy (ox plaintiff, Hewitt 
for defendant. 

Robins ver/us Crutchley and others. C. B. 
Ante, 125. 

THIS cafe was again argued this term by Serjeant Stanniford Btihop'i 
Tor the demandant, and Serjeant Poole for the tenants; what JJ^**j*" 
was urged for the demandant was, in fubftanee, very much'thc trUl*?f mar, 
^fcme with what was faid »pon the former argument ; for the riage in 
'tenxtits it tiras how faid, that tie iitiquej accoupUy &c. was the ge- 
tetal xfioe, to Ift^hich no new matter can be replied ; and this was 
ttinicS^y relied upon by P^le^ thlt there muft be fuch a repU- 
*eatfoh aa urtl! Join the iiflue, and the awarding the. writ to the 
l^op is jdx^g 'Ate iffuQ. Nul fifif rtcord'm a general :ifl\ie, al- 
4 thougH 
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though it concludes with an averment (like this), if it could be 
tried by the country it mud have concluded to the country. But 
I do admit that in cafe where the bifliop has already certified, 
fuch certificate may be rep)ie<t ; for to award a fccond writ to the 
bi{hop, would be to try the matter twice- J, and M. hb wife 
brought a writ of account againft W.^ who pleaded that M. was 
a nun profefTed in the order of minors in London^ and prayed 
judgment, CsTr. Plaintiffs replied, that at another time they the 
faid J. and M. brought a writ of entry againft one B*^ who al- 
ledged that M. was profefled, whereupon a writ iflued to the . 
biihop of London^ who certified that (he was not a nun profefied, 
and (hewed an exemplification of this record, and prayed judg- 
ment if the defendant (hould not \k. eftopped to fay that M* is 
profefled. The defendant faid, th^y were ftrangers to that re* 
cord \ but the court faid, we cannot fend to the bi(hop to certify 
to us that which already hath been don^, and appears to us upon 
record, which is conclufive againft all. ' And the court gave 
judgment for the plaintiff, that the defendant (hould account. 
Fiiz. Abr. tit. EJloppel^ pi. 282. This (hews that, the bi(hop'8 
certificate is tlic? only trial. W. C. and M, his wife brought 
dower ; the tenant pleaded that the wife having married ^., and 
while he was living married A, of whofe endowment ihe now 
demands, and that A, is dill living ; but the court would not 
allow this manner of pleading, which was an attempt to ouft the 
bi(hop of his certificate, and to draw it to the country, fo the 
tenant was obliged to plead ne unques accoupU^ &c. and a writ wa» 
awarded to the bifliop. 3ro. Dower, 54. Many more cafes 
.were ched on both fides, which upon giving judgment were laid 
quite out of the cafe. 

Ld. C. J. Wlliti — I am of opinion that there can be no repli- 
cation to a general ifTue to ouft a perfon of his legal trial. Here 
the bi(hop has the otily right of trial by his certi£cate to this court, 
and /if this replication be allowed, the bi(hop will be oufted : a 
fentenc.e in the fpiritual court is not a record, and if it comes in 
queftion here, muft be tried by the country ; neither is it final in 
the parties, for (as Oughton fays rightly) they may at any time 
apply to have it reverfed ; but the bilhop's certificate is conclu* 
five and final to all intents. 

Cli^ Jw«— There never was a precedent of fuch a replication as 
this. I think ne unques accoupU in loyal matrimonie is a general 
i/tue, and fuch a replication as this cannot be allowed, for it en Jea- . 
▼ours to draw the trial to the country, which the law doth not 
permit. I admit that (entences b|r proper coutts having compe* 
tent jurifdi£lion are conclufive evidence to every body, but it is 
well known you cannot plead evidence. This is like nut tiel ri* 
cord, which is a general iflue although it concludes with an aver« 
mcnt ; to which yon can reply nothing but Maur tale recordum. 

Ithis/k 
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I think the feotence is nothing but evidence, which may be pro^ 
per to be laid before die bilhop ; and that the tenant muft have 
judgment. .^' 

Bathurft J.—I am of opinion with my lord and my brother^ ^ 
that judgment muft be for the tenant in this cafe ; but I think . 
that although this plea hath been faid to be a general iiTuef yet ^ 
diere may be fome cafes where a fpecial replication to it maft ., 
be allowed : in an affize the tenant pleaded baftardy in the plain-.'. 
df| who b? replication eftopped him becaufe he was before cer« 
tffied legitimate b? the bifhop in a rtplevin between a ftranger ^ 
and the bailiflFof tne plaintiff, who acknowledged the caking in. ^ 
light of the plaintiff, in which the bailiff had aid of the tnen ." 
phintiff, and there he was certified Mulier / judgment that this 
was a good e/hj^. Sro. Rftoppel, 78. Sed mta *» that replica^ J» By the n^- 
tioQ did not draw the matter to be tried by any other than the ^9^* 
biihop, but only infifted, thatrthe fad had already been legally ' 
tried and determined that the plaintiff was legitimate } fo in the 
prdent cafe the demandant might have replied that the bifliop 
had formerly certified to this oourt that (he was married to 
Ww, (if {he could (hew any record of foch ^ certificate,) r- ^ 
which would be an eftoppel to all mankind to fay (he was not 
named to Robins. ^ But a fentence in the fpiritual court is not 
fioal| eren in that court; and (hall this court be bound by a fen* 
teoce which the fpiritual court themfelves are not bound by ? 

iW J.— I am of the fame opiniofi for the tenant: th^^ is a 
new derice to alter the kgil trial in this cafe, and neither fide \ 

ittve been able to (hew any precedent like the prcfent replication. 

Judgment for the tenants. 

^ota: There are three cafes of trial at law by the*bi(hop'ft 
^rtifiatd, and which cannot be tried by the country, vts. Mar* 
'i^gt) baftardy, and profcflioii of fome order of religious. 

Roc, on the Deroife of Parry, verfus Hodgfon, 

C. B. 

JN ^edment : upon a cafe ftatcd for the opinion of tlic court the whether • 

pnncipal queftion was, Whether a leafe for ar years made by kafeforn . 
*€ teftamentary guardians of an infant Mr. Spencer to Parry was J"J* ""*' 
^kfblutcly void, or only voidable? it appeared upon the ftate of ^* 



made 
> tefta- 



tataxxtj 



this Cafe that Mr. Spencer himfcif has done no one aft fince he guardian of ' 
^i of age, either towards cftabliftiing the leafe, (fuppofmg it ^i^"^^n^ 
^able,) or to avoid it ; upon the firft argument the court ioidlwcr 
'S^ in one point I vt%. that a teftamentary guardian by-fta- 
tote tSH an infant was 21 years of age, and a gtrardian in iocage *. * 
^ to infant was 149 were the fame^ and therefore what- 
^OL.IL K ever 



tftt intereft the latter had in lands till the.infant was 14» ^ 
gpftirdiatt by ftatute has the fame until he is 2i. The Duh^ of 
JWit^ againft Birff; \ Wms. Rep. 703, 4. Bat as to the 
main queftion. whether the leafe was void or only Yoidables they 
all (except Noel J.) doubted much^ and gave no opinion \ the 
Cfiiel' Jaflice feemed iocllded to think the leafe was void, fromi 
wNskt he faid. CRve J. faid, he was £ar from faying it was 
dttier ViCi^d or voidable ; Batburft J. gave no opinioni but from 
'irfitt'he' faid he feemed to think that, whether the leafe was^ 
▼dftl tt not at firll, it certainly became void or at an end when 
M^; Spencer CMtat t>i age, fo could not.be now a fubfifting leafe 
tcrnve leflbr of plaintiff title. Naei]. was of opinion that the 
IeUe;was ^ good leafe, and only avoidable by the infant when he 
edtni^ of age, and that he might then affirm it if he thought fitj 
b6t (iudthat he (hould be very willing and ready to depart from 
this bpitilon, if he (hould fipd he had come into it too readily. 
Wkritu antilium. 

Knipe verfus Palmer. C. B. 

Cofciunt 

SSL'b'^tU A CTION of covenant brought by the plaintiff as amndtief of 
cemmitttt ' - o^e Jchn Wright a lunatic, upon covenants in a leafe made 
of aiooaticy by thc plaintiff 9S ecmmittee in his own name, and aOSgns feveral 
Mif^owf- *^'^>chesj the defendant pleads nil habuit in tenementis i the 
aitteewiii plaintiff replies the commiflion of lunacy and proceedings therc- 
aot lie, for a upon, dcmurrer and joinder. 

committee • . ' 

cannot make 

focb lta6 ae Serjeant Poole for the defendant infifted, that even the king 
^•« himfelf, by his prerogative, cannot take the profits of a lunatic's 

eftate to his own tfe» as was refolved in France/s cafe, Moor 4. 
Where it was found by office that William Frances was a lunatic, 
wherefore the king feized his lands and his body ; and the cuf- 
tody of his p^rfon and his lands was committed to one Holmes 
for fo long a time as he fhould he a luhatic, to take the profits 
to his own uf<r, rendering rent, tfc. And in trcfpafs Holmes 
prayed the aid of the king et mn allocatur^ becaufc the pateut is 
void, for the king cannot grant the lands of a lunatic to another 
to take the profits to his own ufe, be caufc the king himfelf is not 
entitled to them, otherwife than to fupport the perfon of the lu- 
natic, his iffue, wife, and famfly, and to give the furplufage to 
the lunatic when he recovers his memory 5 but otherwife it is of 
an idiot, for the king there (hall have the profits to his own ufe, 
making allowance to the idiot for his keeping. From hence it 
is clear a committee of a lunatic cannot make a leafe of the 
lunatic's eftate ; and fo is I Vern 262. Fojler v. Merchant 
And in Blewifs cafe. Ley 47. it was refolved by Lord tJobart 
and Baron Tanfield^ that the committees of a lunatic cannot grant 
any copyhold eftate, for that Aey thcmfclvcs by law have no.. 
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cllate in the manor of the lunatic, nor are lords thereof for the 
time beingi but that the lunatic by his ftewurd may grants copy- ^ 
hold eftates. And in f/i///. j 6. Drury v. Finci, the opinion of 
the court was, that the committee of a lunatic was but as a bailiff^ 
and hath no intereft, but for the profit and benefit of the lunatic/ 
and is as his fcrvant ; and it is contrary to the nature of the- 
committee's authority to have an aAion in his own name, for 
theintereft and eftare, and all power of fuits, is remaining' in 
die lunatic. And it was ruled that a lunatic (hall have z quare 
imfalit in his own name, vide Bruerli^s cafe, 4 Rep> : fee alfo 
Gw V. Dawfotif Noy 27. to the like purpofe'; from fhefe authori-, 
ties the Serjeant, in the outfet, concluded that the leafe was' 
void, as the platiitiflF had nothing in the land, fo that the plea' 
cimliahtit in tenementis was a good plea. 

Serjeant Hewitt for the plaintiff argued that the king by the' 
ftatate of Pr^rog. Regis ^ 17 Ed, 2. cap. 10. has a right to take 
care of the Iunacic*s lands, and confequently muft have an autho-- 
rity, or in):ereft, or both, fo that fomcthing may be made of 
tkcm for the benefit of the lunatic, by leafing the fame to 
tenants ; otherwife the lands may lie uncultivated, for in fome 
countries, by the cuftom, no man will farm lands for lefs than . 
three years, and tbere^ if the lunatic or the committee cannot 
kt for three vears, it would be a detriment to the lunatic. He 
lud the cafe m i Fern. 262. is only a diiium there ; but it pror'es v 

that a committee may make a leafe by order of the court of 
Chancery, that is to fay, the king himfelf may do it by the 
month of his Chancellor. The defendant has taken and ac- 
cepted a leafe from the plaintiff, and has held the land two 
yean: it is unjufl in him to fay to the plaintiff,, " I own I have 
** held the land, but you had no power to demife.'' Juftice is 
therefore with us, fo the court will go as far as they can to give 
|t us. He infifted that the committee had power to let, but that 
it was at his own peril if he does it without an order of the 
court of Chancery, or underlets. 

lord Chief Juftice »^//^/.— The courfe of the court of Chan- 
^ is, to refer it to a Mafter to confider and report whether it 
^ be for the benefit of the lunatic to make a leafe ? if it be, 
^ court wiU order that the committee (hall make a leafe, 

Serjeant Hewitt proceeded to make a fecond point, and 
ufifted that' as this is an aQion of covenant founded in con- 
fn£t| the a£bton well lies whether ^the plaintiff had any thing 
ut the land or not, and that it may be good as a contra A, al- 
though the leafe be bad \ and cited Owen 136. 3 Bulft. 154* 
158. 

WiOit C J.^oBttt, brother ! that was a covenant which was 

^^^Ualoal to ibe lasd } and'all the covenants in the cafe at bar 

. Ka arc 
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mre fuch m run along with the Iand» and fo thofe cafes are not 
to the pmnt in queftion. 

tlimtt then infifted, that although this was not a leafed Jt% it 
ought to operate as a Ikena to defendant to fcnjoy, and that the 
defendant haying enjoyed under this licence^ the covenants majf 
operate thereupon \ and cited 2 Salk. 588. a Keh. 8« Hob. 53* 
%'Fnit. 99« I &alk* 199. And that this is a bad plea iu covenant. 

Serjeant Poole in reply— My brother has made two points 1 
tftf He fays this is a good leafe. idly^ If it is not, yet this 
being an aclion of covenant, it (hall be confidered as a licence 
to.enjoy, and that nil habuit in Unementis is a bad plea to an 
adion of covehant* As to the firft he fays, that the authority 
in Verm 262. is only a diBums but I infilled that a committee 
is only a mere bailifF, and that whatever Is committed to him by 
the crown is only at the will and pleafure of the crown, fo that 
a committee cannot poflibly be more than a bare tenant at 
will of the crown ,* and it is well known that a tenant at will 
cannot make a leafe, and this I very much rely upon \ it is £u4 
by my brother that the crown muft be confidered as having a 
power to leafe by iht JlaU de prierog. regis. I think the crown 
has no fuch power ; but that is not the prefent cafe ; the quef- 
tion now is, whether the committee, during the pleafure of the 
crown, has power to make a leafe ; I have proved he has not* 
But it is objeAed that this is a bad plea ; I fay it is both good 
law and fenfe, for if it is not in the power of Uie committee to 
make the leafe, it is a fraud upon the leflee, who is liable to be 
KilhabiMti oufted. This leafe is by deed-poll, fo that nil hahuit^ &c. is the 
leafe by* proper plea } if it had been by indenture, the defendant might 
deed-poU. have pleaded non demi/it. As to the fecond point, and to the 
Non donifit caCcs citcd to fupport it, I anfwer that this a£lion is founded 
hd«Bciue. ^P^" covenants that run along with the land, and if the leafe 
be void, the covenants depending upon the eftate are gone ; 
what is meant by a licence to enjoy I do not well un^er&and, 
when it appears the a£lion is upon covenants in a leafe ; and 
that nil habuit, &c is a gopd plea in covenant upon a leafe. 
3 Lev. 193. Ayleit v. Wiiliamu 

Chief Juftice Willes — I think the leafe Is void, for the com- 
mittee has no legal power to make a leafe ; if this had been a 
leafe made by order of the coutt of Chanceryi they would have 
made the defendant pay cofts^ but yet if this had been a leafe 
^ made by their order, 1 think it would not have been good at law. 

I think a covenant in the leafe to do a collateral thing in a leafe 
might bind, though the plaintiff had no power to make a leafe« 
A committee is certainly no more than a bailiff, but whether he 
could not well covenant that the defendant might hold the land for 
two years, and whether the defendant could not have an action of 
covenant againft him if he .tj^as oufted^ is woith conlidering* 
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Clhi J.«— I. The leafe is certainly void at law. M^at 4. is in 
point. 2. Nil iahntf &c. is a good plea in covenant : as to 
oovenancs which run or do not run with the land, fee Spenfef^% 
cafe, 5 Rep, 1 6| 17, i8, ; but all the covenanu in this cafe rttn 
with the land, and the deed being void, all the covenants fiJl to 
die ground. I hare no doubt at all but this is a void leafe* 
Though this is a deed-poll, yet there is a covenant on defend* 
ant's part, fo they are the words of the defendant. 

Batburfl J*— I am of opinion thd committee has no power to ' 

make a leafe. The word dimifit is a covenant in law, and here> 
feems to be covenants on both fides. Defendant might bring 
covenant again (t plaintiflFon the word dimifit^ fo the fecoipd point 
not determined. Vlterius concilium as to fecond point. 

Memorandum : King George the fecond died fuddenly at hts 
palace at Ktnfifigton on Saturday the 25th day of OEkher ij6o, 
about feven o'clock in the morning.^ He fell down in his own 
cbmbet when no perfon was prefent with him, and was heard 
to (all by the page in waiting without. Ut audivi. 



HILARY TERM, 

I Ceo. III. 176 1. 



Stackpole verfus Earlc, Efq. C. B. 

IK an a£Uon upon the cafe upon ajjum^tt the plaintiff declared^ 'AflbapStts 
that whereas the defendant before and at the time of making ^]^ JiJ'^jJ[* 
^ promife aforementioned, and afterwards, was farveyor o'f the topracitn^ 
Nigage of the fion of London, and was greatly deOrous of felling >ttrchflfer of 
«»d difpofing of his faid place, and being fo dcfirous to fell and t",^^'*^,^ 
J^ofe of the fame, on the ift of January 1758, at JTe/iminfier r^yot<^th% 
m the county of Middle/ex, in confideratton that the plaintiff, at b4^4ceof 
diedefendant's requeft, would ufe his endeavours to procure, and £^J^ ^ 
^^Hrid procure a proper perfon to purchafe the faid place of the bad tod coo* 
'cfaidaati he undertook and promifcd to pay the plaintiff 2/. for ^ to tht 

K3 «v«y ^i";jf.^ 

of oftscff 
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eyery looA tbat fuch perfon (houM gife for the parchafe of the 
faid.plaoei aitd the plaintifF avers, that confiditig in the faid 
4efex^afit'6 promSe and undertaking, afterwards on the fame day 
and year, at jf^efiminfier aforefaid^ he, at the defendant's requeft,' 
ufedhis endeavours to procure, and by means thereof on the ift 
of March 1 75 8, at Wejlminfier^ procured one John Gunfton^ being 
a.propf;r picrfon to purchafe of the defendant the laid place for 
X2oo/., and that the faid Ctinjlon did give to the defendant 1 260k 
for the purchafe of the faid place, whereby the defendant became 
liable to pay to the plaintiff 24/. for the purchafe of the faid 
pjace. There are other general counts on mfumpfit for work and 
lal^ur done, Isfc. but all that ever the plainttfi* did for defendant 
^was the procuring a parcbafer for the -pkK^e* Upon nin itffumpjit^ 
the caTe referved for the opinioil of the court was as above itated 
in the declaration. 

Uppn debating this cafe at the bar, it was urged by the coun* 
cil for the plaintiff, that he was neither a buyer nor feller of the 
p).ace or oSce, and that what he had done was at the defendant's 
requeft, and w;is neither malum infe^ nor malum prohibitum^ and 
therefore he ought to be fatisfied for his labour and trouble ; but 
the whole court were of opinion tliat it was malum probiUtum, 
and within the ftatute of ^i^6Ed.6. cap. 16. fee. 2. And 
tRbugh'CKjft plabitilf himfelf was neither buyer or feller, yet this 
appears to be a promife to pay him money, to the intent that a 
perfon (hould have an office belonging to the cufloms, which is 
within the very words of the (tatute ; but Mr. Juftice Clive faid, 
he thought the felling of offices was malum infe at common law, 
and that if the (latute had never been made, he thought the pro- 
curing a perfon to buy the office of the defendant was not a good 
confideration in law to raife an ajfumpftty (which was not denied 
by any of the judges,) becaufe it was illegal ; as if a gaoler per- 
mits a prifoner to go at large upon his promifing to fatisfy the 
debt for which he is imprifoned; he efcapes by the confent of 
the gaoler, and does not pay the debt according to his promife, 
the gaoler brings ajfumpfiu hut {hall not recover becaufe the con- 
fiderati6n was illegal ; for it is a mod certain principle that every 
confideration to ground an ajfun^^it upon mult be lawful. Vidi " 
. ' ^omfum ^nd Bennett^ 1 5^. 22. Co. Lit. 234* a. Sir Arthur 

Ingranlh cafe, \6Vintr 126.^ pL 3. Sw/'/i y. Cole/hill^ i Roll. 
jtir.ii6. I Roll. Rip. 'ii 2* Dyer i^. pi. i^. 

Judgment for the defendant^^ 
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RoCi.OQ the Demife of Pany, vcffus Hodgfon. C. B. Ant^ nf. 

CEE this qUe be£oxc in Trin. 33 (5* 34 Gio* 2« The coyrt were 
^ tiow ftU cleaiiy of opinion^ that a guardian of an infant caxu 
not make a leafe of the infant's lands^ and that the leafe in this 
cafe was abfolutely void. 

Judgment for the defendant* 
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JL 



t Ceo, III. 1761. 



Anonymous. C B. ^ 

J A trader, before he commits any aft of bankruptcy, draws Bttknipe. 

"^^ a promiffory note for aoo/., payable to B. or order ; then J^^^" 

^. commits an a& of bankruptcy, and afterwards B. indorfes'the' i^e «a of 

note over to C«, who is the petitioning creditor } and it was held baokroptcy 

t^ Mam curiam, jhat he may well be fo, for the 200/. was a ^^^ 

^ due from the bankrupt before he committed the z€t of bank- ^tw. 
vttptcy to fonlebodyt vit. to B. Jum i, lytfi. 
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2 Geo. III. I76l, . 



Lockyer verfus Eaft India Company, * C. B. 

A qpttial A N a&ibii of corenapt upon a charter-party wag tried at the 
^ac tht** i^J^ '^'^ ^y * fpccial jury of the citizens of London^ who all con- 
tor in Mi4. icoted to be fwoniy and waived any privilege as citizens oiLan^ 

dm^ in not being obliged to go out of the city to ferve oa 

juries. 

N$ii: Lord C. J. W^tUes was abfent all or the moft part of this 
term, fo that there was not much buGnefs done* , He died on 
et about the 15th olDecfmher 1761, at his houfe in Bhomjburj*^ 



-HILARY TERM, 

2 Geo. III. 1762. 

^ANUART 23, 176a, Sir Charles PratU Knt. the King's 
J Attomef-General, and J%hn Bur land, £fq. were called to 
^e degree ot Serjeants at law. 

Emblemi AnnuR^-^^^Tu fath ambobus. 

Monday^ January 25, 1762, the Right Honourable Sir Charks 
tratty Knt. having lately been appointed by the king Lord Chief 
Jttftice of his Majefty's couxt of the Bencb» took his place there 
diisday. 
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Anonymous. C. B. 

A Declaration without notice to plead, was delivered to tbe de- Prtaice. 
^^ fendant ; and fome time afterwards a notice in Mnriting was *i?|j|*^ 
giTcn to the defendant to plead within eight days (he living \^ dedw- 
above 40 miles from L(mtM)\ this was held to be a good declara- tioo wu dc 
tion and a good notice to plead, although it was not given at the ^^^ ^'^ 
time of the delivery of, or written on the back of the declaration. '^^^ 
JFbitahr for the plaintiff, Hewitt for the defendant. 

Paris vcrfiis Salkeld. C. B. 

ISSUE was joined in this caufe, and the vemrefachr^^zMp]^^]^^ 
^ awarded returnable qidnden. Htlarij^ which is the 27th day of darrcui con. 
JamtMj : after this lad cohtinuancc, the defendant on the 30th ^"J^ 
of January pleaded generally, that puis damin cMtinmnce^ yni. rejeaed br 
on lach a day he became a bankrupt, and that the caufe of a£iiOD the court il 
did aocme before fuch time as he became a bankrupt, and hocfa^ ^^ ^^^ 
rmtui i/l verificare^ &c. and verified this plea by an affidavit, da^ 
Upon the motion of Serjeant Nares^ a rule was made to (hew 
caufe why this plea (hould not be fet afide, as a frivolous and di^ 
lHoryplea^ alledgiqg that by law it was wholly in the dlfcretion 
of tfale court whether they would receive the plea: or not ; for ' 
which purpofe he cited Tetv. iSo. Moore v. Hawkins s that the ' 
plea is bad, becaufe it doth not alledge that tbe defendant hath 
in all things conformed, and obtained his certificate, and that it 
WIS HOC pkaded in due time. 

>To wbichy upon (hewing caufe, it was anfwered by Serjeant 
Hevfiti^ th^t the plea was an honeft and fair plea^ and pleaded - 
Miefally^ as the J^at. 5 Geo. 2. dire£ls, and was in due .time, 
for tbe faA happenid (rnce the ifiue between the i>arties was 
joined^ and the laft continuance (which is the return of the 
ttfmrr) was upon the a7th of January ; and this plea was put in 
upon the loth of Januarji wmch is the quarto diepoft^ or day of 
grace of chat return, and he infifted that the court could not by 
uw rcjed the plea, but were bound to receive it, and that if his 
brodber Nares thought it a bad plea he muft demur to it. This 
plea may conclude either in bar or abatement, and in either way 
sc is perempcory, and you may either take iflue upon it, or do* 
anc Cnsi Jac. 261. 

The C J. and CGve]. at firft fcemed to think that it was in 

the difctccioa of the court whether they would receive this plea 

AT not; but BaAurfi J. faid, he thought the court were bound 

^ fceetve iC| and could not determine whether it was a good 

4 plc» 



13S Hilary TE'SiUja'Geo. lit. 1762. 

5 tea or not, but only upon a demurrer ; upon which the Chief 
uftice ordered the matter to be debated at another day, as to 
this point, whether it was in the difcfetion of the court to rejeft 
thb plea ; wheretipon it was fpoken to a Cecond time, when the 
court were all clearly of opinion that tjiey had it not in their 
power to reje^l the plea ; and the iChief Juftice (aid, that fuch 
dHcretion was contrary to the ffenius bf the common law of JSfig-' 
lani^ and would be more fit lor an Eaftem monarchy than for 
this land of liberty ; nuHi mgaiimus^ &c. jufiitiamt and there is 
no difference bietween a plea pms darrtin continuance and any 
other defence, but this, viz. that the h(k which warrants diis 
plea fitft exifted or happened fince the laft, and before the next 
continuance ; it is a defeacc which the partv conid not poffiUy 
make when he firft pleaded, and which he is bound to make after 
the laft contiouance, and before the next. It muft be'TCrified 
by affidavit, for if it was not to be fo, great delays would enfue 
by pleas of this kind. The cafe^in Teh. was relied lipon by Ser- 
jeant NareSf that it was in the cKfcretion of the court to reje& this 
pka, but the books in general are to the contrary i and the doobt 
sn TeJv. was, whether he had a power to receive this plea at the 
aflcEts^ and the judges determined that the plea ought to be re* 
ceived} but fee the ume cafe in Cra. Jac. 261 ^ which ftys, thi. 
pica niay be received at the difcretion of the juftices, if they per* 
cctve any verity therein ; and the cafe in i S/r«. 49a* proves that 
the plea muft be received, if it be verified by an affidavit^ for in 
that cafe the plea was frtv'oloi^ and untrue, £0 iras reje£teL 
Cbve J. faid, he thought the plea in the prefent cafe was a bad 
plea, but was of opinion that it could not be determined but 
upon a demurrer. Batburfl J. faid, the court muft receive this 
plea as it is verified by affidavit, and that there was' no cafe {o be 
|bund wherever this fort of plea was reje£led, becaufe SM good 
in point of law. Neil J< of the fame opinion* 

ScKlhe pka was received, sdid die rule difchaifed* 
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2 Gio. III. 1762. 



Paris veffus Salkeld. C B. Ante, 137. 

THE defendant pleaded puis darrein eontinuance^ viz. that on PIm puis le 
foch a dav he became a bankrupt, and that the caufe of ^.*^"> «<«- 
aAkm accrued before fuch time as he became a bankrupt, and d!^[!^^ 
concluded wijth an averment in bar ; the plaintiff demurred i and became « 
now it was objcded by Serjeant ^ar// that the plea was bad, be- Sl."^^'JL. 
caufe it is not alledged by the defendant that he had conformed ^ ^^^ 
lumfelf to the (latutes of bankrupt) nor obtained his certificate, that heJuth 
Tiljf It is not faid that this plea is vigorejtatutii to which it was Jjf*^^^ 
annrered by Serjeant Hnvitt that the plea was general, and ex- *^ '"^^ 
afiUy as the fiai. 5 Geo. 2. direds, the words whereof are, That 
in cafe any bankrupt be impleaded for any del^t due before fuch 
time as he became bankrupt, he (hall be difcharged upon common 
bail, and may plead in general that the caufe of a&ion accrued 
before- fuch time as he became a bankrupt, and may give the fta- 
tote and the fpecial matter in evidence j fo that he infilled the 
defendant had no bccafion to alledge that he had conformed and 
obtained his certificate, which certificate (he faid) was matter 
of evidence ; and as this plea concludes in bar, the plaintiff might 
have replied that the defendant hath not conformed, is^c, nor ob^ 
tained his certificate. Indeed he admitted, that if the ftatute had 
not chalked out this general manner of pleading, he fhould have 
thought it neceffary for the defendant to have alledged that he 
had conformed, (^r. To the fccond objeflion, that the plea is 
not faid to be vigorejfatuti^ it was anfwered, that was mere mat- 
ter of hrmf and is not ihewn for caufe of demurrer. 

Fratt C. J. inclined to think that the plea was bad, and faid, 
diat whenever a party comes to excufe or entitle himfelf, he. * 
ought to alledge every circumftance that entitles him to that. 
thinz I and tfiis^ he faid, was a general rule in pleading : fo here . 
he thought it neceffary to have been alledged by the defendant . 
ttat a commiffion iffued againft him, that he furrendered and,, 
confornwd Umfirifi ^' words of the ftktnte are, fuci bankrupt 

ihall 



14^ Easter Term^ 2 Geo. IIT. 1762. 

Oiall be difcharged oo common bail, i^c.g the word fucb muft 
mean a bankrupt who has conformed himfelf. He faid it was 
clear law that a bankrupt cannot be difcharged abiblutely before 
he obtains his certificate. He faid^ he thought it ought to be 
pleaded vigorejlekuti^ orherwife the coun mult confider the plea 
as at common law, and then evei y thing ou«;ht to be allcdged \ 
but this plea only fays that the defendant h-js fub.nitred to be ez^ 
amined, Isfc. and is ready to conform, ^c. not that he has con* 
formed. 

Bathurjl J. fald, he thought the court muft take notice whe- 
ther the plea be within the ilatute, although it be not faid ^igor§ 
Jiatuti^ &c. but feemed to be clear in opinion that the plea was 
bad, becaufe it did not aver that the defendant had conformed, 
l^c. and tluit the piaintiflF ought to have judgment ; but the cafe 
was adjourned for further confideration. VQe 2 Ld. Raym. 1 546. 
Comjns 105. I Wms* 249. Henderfin and WitiUr^ /fi4 
II Ueo. 2. B. R. —— V. Tcmlin^ Mkb. 5 Geo. 2. B. R. 
1 Stra. 49 Z. 

Afterwards at another day in this term the Chief Juftice faid, 

we are clear of opinion that the plea is bad^ becaufe the defendant 

' hath not averred that he has CQnformed* ^^c according to the fe« 

veral ftatutcs concerning bankrupts. Judgment for the plaintiff. 

CUve and Ncel Juftices obfeniVms. 

\^. /^/^^ Henchett verfus Kiropfon. C. B, 

Un^loHcii- C.J. Pratt. HP HE defendant had judgment of nonfuit againft 
*J^/^^ '* the plaintiff, and upon z ftri facias took the 

keforea de- plaintiflTs corn in execution, which was unthrefhed; the landlord 
tfrodMitcao immediately gave the (herift's bailiff notice that there was 30/, 
cxec^dmfo" ^^^ ^^ ^'"^ ^^^^ ^^^ piaintiflF for one year's rent, and after thlt^ 
coat 00 a the bailiff proceeded to threfh the com, and fold the fame for 
21 L and upwards j and now the iheriff and defendant upon 
(hewing caufe why they ihould not pay the landlord one year's 
rent, infifted that a defendant's execution was not within the 
Jlat, i,jlnn^t which was made in favour of landlords, but that the 
ftatute only extends to executions at the fuit o{ jlzintiffs-f fed non 
allocatur f for the words of the ftatute are, << No goods upon any 
'< tenements leafed (hall be taken by any execution, uiilefs the 
<* party at whofe fuit the execution is fiied out fliall, before the 
<' removal of fuch goods, pay to the landlord of the premifes all 
*< money due for rent for the premifes, provided the arrears do 
<< not amount to more tnan one year's rent } and in cafe the 
*\ arrears (hall exceed on/ year's rent, then the party at whofe 
^\ fuit, &r. paying th^^id landlord one year's rent, may proceed 
^^ to cs^ctttji ms judgment} and the flieriff i$ re<)uiied to levf 

•• -aiid 
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•*' and pay to the plaintiff zs w<» the money paid for rent as the 

•* execation money.*' And thfe (latute (hall have a liberal con- 

ftru£lion; and the words, *^ Party at whofe fuit the execution 

** i$ fued out,** f^c. fliall b^ conftrued to mean cither plaintiff 

or defendant, whofe judgment and execution it is. It is further 

iniifted, that in all events the (heriff (hall not be anfwerabJe to 

the landlord for more than 21 /. which the corn was fold for. 

This is a matter of importance which (heriflF's officers ought to 

underftand. Before this ftatute, executions took place of all 

debts that were noxfpecific Uefis, even of rents due to landlords : 

it was thought hard that landlords (hould not Ijave fomethiilg 

like zffecific Uettg fo the parliament have given them this remedy 

for one year's rent, but (or no more, becaufe vigilnntibus et nan 

ianmenttbus jura fubveniunt. Neither a plaintiff or defendant 

has any right to go upon the premifes \ the law gives this entry 

tathe (heriff only by virtue of the execution, but after he has 

notice of rent being due to the landlord, he cannot remove the 

goods before he has fatisfied the landlord one year's rent ; the 

landlord (hall have the like benefit of diftrefs for one year's rent 

as if there had been no execution at all ; unlefs the rent be paid 

the (heriff muft quit, and if he does not quit, a fpecial a^ion 

on the cafe lies againft him after notice of thc" rent due ; but 

there is a (horter way by motion to the court, as in the prefent 

cafe, that the landlord may have reditution to the amount of the 

goods the (heriff has fold *, the bailiff in this cafe became a 

wrong-doer immediat^y after he had notice of rent beinjj due 

to the landlord. Per curiam — Let the prothonotary take an 

account of the - goods taken in execution, and what they were 

fold for, and let the fheriff be allowed fuch cofts as incurred 

before notice given him of the rent due to the landlord, and 

after all juft allowances, let the reft of the money be paid by the 

heriff to the landlord. Brother Hewitt for the landlord, brother 

*»^// for the (heriff. 



Marriott vcrfus Lifter. C. B. 

(^-AiSE upon eight fc;veral counts mnfumffit: upon the general AflTumpfit 
iffue there was a general verdi£l and damages given for the Jf*j,"^^5' 
P^**^tiff upon all the counts. And now it was moved in arrcft m^^^fe^ 
?^ Judgment that one of the counts was bad, and therefore as to a third 
}°^Tc damages were taken upon this count as well as the reft, J^^^^"» Jf^ 
J**^g«pcnt ought to be arrefted : the count objeftcd to, runs thus an^'j7dgl * 
Jp*' Whereas Janus LiJIer (fuch a day and year, at fuch a place) ment tr- 
^ '^as indebted to Thomas Marriott in 20 /..for the like fum be- '***^* 
^^ foire that time lent and advanced by the faid Thomas to James 
^^ ^^rympUf at the fpecial inftance and requeft of the faid James 
^ '^#r/ and being fo indebted, he the faid James Lifter in con- 
fidtra^n thereof aflerwardi to wit^ at facn a time and placet 

** promifed 
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•< promUed to pay to the plaietiff the faid 20L when requefted." 
Per curiam — ^The word lent is a technical tenn> and no man can . 
be indebted to another for money lent, unlefii the money be ac« 
toallT lent to that perfon himfelf j but this count alledges, that 
' the defendant is Indebted to the plaintiff for money lent to a 
ftranger, James DalrjmpU. Now James DalrjmpU is certainly 
indebted to the plaintiff, becaufe the money was lent to James 
DalrjmpU^ and the law raifes the promife which b not neceffary 
to be proved ; therefore if Jam^i DalrjmpU is indebted to the 
plaintiff for this fum lent to him, the defendant cannot be alfo 
mdebted to him for it, becanfe there cannot be a double debt 
upon a (ingk loui. This is a fpecial undertaking or promife to 

Eay a fum of money lent bj the plaintiff to a ftranger, which the 
iw does not raife, and therefore fuch fpecial promUe is trayerf- 
able, and mud be proved ; but upon an inMiSattts ajump/ii for 
money lent to a defendant, the law raifes the promife, which is 
not traverfable, and need not be proved. In fhort, it is abfurd to 
a£rm A. is indebted to B» for money lent to C, for the fame 
money cannot be lent to two perfons feverally ; and fo is i Saii. 
Butcher againft Andrews. And the judgment was arretted, 
f&fi/f^ Serjeant for the defendanti Davy and J3«r/MK/ Serjeants 
for the plaintiff. 
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How verfus Denin. B. R. June 18, in error 
from C. B. 

Wrtrt of 'TpHIS was an a£lion upon the cafe on feveriil promifes by 
pledges can- X bill againft an attorney of the Common Pleas; Judgment 
aot be ukcn ^ ^g given there by nil dicit, and upon error brought the common ■ 
iam^r ° errors were affigned ; and aifo that there were no pledges to pro- 
fecute appearing upon the record. 

It was infifted for the plaintiff In error, that the want of pledget ■ 
is matter of fubftance^ and. in this cafe^ being a judgment bf- 
defaulci was not aided by any- ftatute; and many cafes w^re 
cited to ibcw it was f ubftaace^ and not mere matter of form, 

a$ 
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as. Djerl^i* Cro. Car. 91. Hutton 92. Hitley 59. JSo/. 
Rep. 205. ' 12 Mod. I98. 16 Finer 396. /. 13. But per'cu^ 
ftaiii^(widiout hearing connfel for the defendant in error}— B]f. , 

ihtjlat* jf 4 (^ 5 ^»». f^^ ^^^ amendment of the law, this is 
become mere matter of form, and cannot be taken advantage of 
in error now, whatever it might have been before that ftatute ; 
aad if the defendant h;|d thought fit to have taken advantage of 
tlds.defe^.of form^ he ought to have demurred and (hewed it 
f<^ caufe in C. B. and then the plaintiff there might have moved 
to amend \ but not having done fo, we will not reverfe the 
judgment for this mere defelfi of form ; And the judgment was 

Brudnell ver/us Roberts. C. B. 

pOVENANT brought by the plaintiff upon a leafe for years, Covenant 11 

^ as heir in reverfion in fee to his father, and breach afCgned ^^^^J. 

^or want of repairs ; defendant pleads that the father when he agned for 

''^ade the Icafe to him was only tenant for life, and that the father want of rc- 

^mg d^a^ the leafe is determined, ab/que hoc that after the f^* fo" * 

'flaking oC the faid indenture of leafe the reverfion belonged to yc^isj pie^ 

Jam^s Brudnell^ (the father and his heirs,) as the plaintiff hath thatUflor 

^icdgcd in his declaration. Demurrer and joinder. - Il^tfolVfci 

and travpriet - 

It wa^ argued by Seijeant WfTwV/ for the plaintiff, that this that there • 
plea, was bad, becaufe wherever a Icffee accepts a leafe for years ]^y^\^ "^ 
^1 acidjenture, he (hall be cftopptdto fay that the leffor /;// habuit his hcin, 
^^^^ementhf and the plaintiff need not x^^\y that ejloppel^ but %'^- 
''^JT demur, becaufe the declaration is on the indenture, and the 
v^^^^pel appears upon the face of the record ; otherwife if he had 
^^^larcd quod cum^demififfepy &c. i Zalk. 277. Kemp v. Goodail i 
and this is clearly law, for fo is Co, Lit, 47. Cro, Jac, 3 1 2, 
^^<^^ E/i%. 362. And not only the leffor himfdf, but the graiitcc 
^' ^he reverfion, and all parties claiming under them, will have 
^"^ benefit of the eiloppel, which (he faid) ran along with the 
lar^cls; and that the plaintiff claiming as heir under the leffor, 
his Qnceftor (lands in his place. 2^/y» ^^ ^^^ urged for the 
P^intiff that the traverfe was .dcfe£live and uncertain j but I 
^^^¥d nothing faid to (hew that it was uncertain. 

,^C5n the fide of the defendant it was argued by Serjeant Narci^ 
^^^t this was an a£lion of covenant brought by the plaintiff upon 
^^ indenture of leafe for years made by the father of the plaintiff 
^^ the defendant, andbreachalfignedfor want of repairs, upon a 
^vcnant in the leafe ; the defendant pleads that the plaintiff's 
|*t:)^er the leffor wa$ only tenant for life, that he is dead, and the 
'^re IS determined, and traverfes a^ above ; that the leafe being ■ 
^X^ s^ .end^ there is an end of all the coyeoaot^ tbercinj and 

of 
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of dus aAion ; a kafe for yean bj tenant for Ii£e is fo abfolatelf 
determined, that no acceptance of rent by the focceflbr to the 
land can make it good. Co. Lit. 341. k Nartt Serjeant ad- 
mitted that during £e life of tenant for life, (of the leflbr,} and 
the continuance of the leafe, the defendant would have been 
eAopped to fay he had not the rcrerfion in him, but he being 
dead, and the leafe thereby at an end, the.leflee is, as it were, 
upmuzzled, and is not eftopped to plead the truth, which he has 
done by this plea, in confeffing the leafe and avoiding it : and 
of that opinion was the whole court ; they alfo held that the 
tiaverfe was well taken ; and judgment was given for the de- 
fendant per Mam curiam* See Cp. Ut. 47. k Jl n9H que le leafe 
foit per fait indent.^ &c. very appoGte to die point of eftoppel. 
Note; C/ive J. faid, the defendant might either traverfe that the 
father was not feifed of the reverfion in fee, or that it did not 
de(cend to the plaindiFi quodjmi comcejfum. 



Handafydc verfus Morgan in Debt on a*] 

Bond. >EiTon 

Same verfus Same upon a Note of Hand. 3 



% 



Time re. A FTER vcrdift plaintiff in error put in bail in due time; a 

foaljii^" ^^^^ ^^^ better bail was ferved upon the maid-fervant of Mr. 

error, be-' Cox the attorney for plaintiff in error upon a Tuefdaj. On &i- 

caftieooieil furday following this notice came to the knowledge of Mr, Cox^ 

bTftia^Atti ^^^ "^^ before, as appeared By the aflSdavit of himfelf and two 

fo court ' of his clerks. Upon this I moved for two days to pcrfeft the 

thought it bail . but the court abfolutely rcfufed to give any time, unlefs I 

brou(jhiror ^q^\^ (j^cw thcm there was fome real error in the record $ 

which, as I was not able to do, they took it for granted that the 

writ of error was brought merely for delay, and die rule to (hew 

caufe why the plaintiff fhould not have two days to perfect his 

bail was difchargcd. 

Davy for defendant in error. 

Crowder verfus Rooke* C. B. 



THIS caufe was at iffue, and the record of nifi prius^ haheas 
corpora^ zndjurata^ were all made up for trial at a certain' 



Trial h4<J 
■fier the 

prilis*, "b* fittings ; but the caufe not coming on to be tried at that day, the 

jurata is not phintiff's attorney ought to have altered the record of nifi priut^ 

'^"***f ** ivrit^ znd juratUi for a future day of fitting, but negle£led to to 

de novo ' ^^^ ^^r ^^ re-fcal the fame, although he was apprized thereof| 

awaijed the fo the caufc was tried at a future day, and it appeared upon the . 

trial bring f^^^ ^f j^c jurata^ &c. that the caufe was tried after the day of 

jttdlct."^* fjjfiprius mentioned therein; and there was a verdiA fat the ' 
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pitinttiF; tad now the plaintiflF mored to amead the iaimtstmn 
pora znd ^/urata, and the defendant moved to (bt qfide .tb0. 
verdi6t; A rule was made to (hew caufe why the amendmoife 
(houJd not be made ; and upon (hewing caufe the whole CQorf 
wfr« Clearly, t>f optnioti that the trial was C9ram non fuSa^ and 
difcharged the rule fot an amendment; but were of apmioixtkat: 
they ought ex officio to order a venire dt novo to be awarded \ 
which was ordered accordingly. 



MICHAELMAS TERM, 



Chapman vcr/us Picker/gill. C. B. 

ACTION upon the cafe for falfely and nalicbufly tvAng oitt aft fbr 
a commifllon of bankrupt againd tl^ pUintiff) who de- ^•i^«>y an^ 
*»Tcd upon throe counts} ia the (irft, having ftatcd his honeftyt ^"*^'^jf J 
l^aliedges that the defendant did falfely and malitioafly eshibk commiffion 
^pctitioii to the Lord Chancellor that the plaintiff was indebted of bankrupt. 
^ himla 200 L and had committed an adt of bankruptcy, that 21^,^?- 
^ commiflion thereupon iflbed, and the defendant was dctlared wards fupef 
* hanknipt^ and that afterwards the commiflion was fu^feded; ^«**«**» ** • 
^ the pJaintiJF avers that he never committed any aft of baiik^ laLnutUw, 
'optcjr : the fecoud count is mu^h the fame, with the Hkd aver- chough the' 
•cat J the third count is much the Came^but without fucbaver-* Chancellor 
•«t» To this the defendant pleaded the general iffuc, and gf^^^.^ 
there was a general verdi£l and damages for Uie plaintiff, taken damages by 
ypon all the three counts : whereupon it was moved that the **^'«- 
Hgment might be arrefted. for two reafons ; firft, becaufe this 
^ioa will xiot'lie» there being in this cafe a particular Ttmodf 
P*en bv tbe ftatutea of bankrupt, 5 Ge^* and. 5 Get. 2. whick 
^d, toat before any commi(Bon (hall iffue, the petitioning 
^ttor (hall (anMOg other things) give bond to the Lord Chan-^ 
cdor in the penalty of 200/* to be conditioned for proving hie* 
^4^ and the pasty a bankrupt before the commilBoners, and 
^ a trial at bw, t^e. and if it (hall appear that the c(Hnmi(riQa 
^ tdwn oM fnaidnlflBily ot maliciouiflyj dU CbaoocUor may 
Vol. IL L ' order 



146 MicHAELiiAs Term, 3^^« II'* 1762. 

order £idsfii£Hon to the party griered, or md j affign the bond to 
the faid party, who may fue the fame in his own name. The 
fccond point on which the juJgmcrnt was moved to be arreAed 
was» becaufc ic is not averred in the third count, that the plaintiff 
was not indebted to the defendant in 200/., or that he never com« 
mitted any aA of bankruptcy. 

This cafe was argued twice at the bar^ in two former tennSy 
by Serjeant Htwitt and Serjeant Burland for the defendant, and 
by Serjeant JVbitaker and Serjeant Naret for the plaintiff; and 
in this term the Lord Chief Juliioe gave the opinion of the whole 
CSfiHTtKat judgment mu(t be for the plain tiflF. 

Lord Chief Juftice — Upon the arguing of tliis cafe, the firft 
objc£lioB was, that this jdion will not lie, there being a remedy 
given by ftnote, that a proceeding on a commiflSon of bank- 
ruptcy was a proceeding in nature of a civil fuit ; and that no 
tGCion of this fort was ever brought: but we :irc all of opinion 
that this adlion is maintainable. 

The general grounds of this adion are, that the commiffiott 
was falfclj and malidoujly fued out ; that the phintiff has been 
greatly damaged thereby, fcandalized upon record, and put to 
ereat charges in obtaining ^fuperfed^as to the commiflion. Here 
ufalfebood and malice in the defendant, and great wrong and 
damage done to the plaintiff thereby. Now wherever there is 
an injury done to a man's property by ^falfi and malicious profe- 
cution, it is moft reafonable h^ fliould have an action to repair 
himfelf. See 5 Mod. 407, 8. 10 Afod.iiS. 12 Mod. 210. I 
take tfaefe to be two leading cafes, and it is dangerous to alter 
the law. See alfo 12 Mod. 273. 7 Rep. Btdwers cafe, i. 
2 Leon. — — • I R&lLAbr. 101. i Fen. 86. 1 Sid. 464. But 
it is faid, this aQion was never brought ; and fo it was faid in 
-^fibj and White. I wi(h never to hear this objedion again. 
'Diis aAion is for a tort: torts are infinitely various, not limited 
or confined, for there is nothing in nature but may be an inftfu- 
ment of mifchief, and this of fuing out a commiflion of bank- 
TUf icy /aJ/e/y and maliciGuJIy^ is of the mod injurious confequence 
in a trading country. 

It is further faid, the J?at. 5 Geo. 2. has given a remedy, and 
therefore this zGtion will not lie i but we are all of opinion, that 
in this cafe the plaintiff would have been entitled to this remedy 
by adion at common law, if this aft had never been made, and 
that the ftarute being in the affirmative, hath not taken away the 
remedy at Jaw« aRaym. 163. And this is an univer(al rule, 
that an affirmative ftamte is hardly ever repealed by a fubfequcnt 
affirmative ftatute, for if it is poffible to reconcile two ftacates^ 
they fliall both ftand together. If they cannot be reconciled, tbei. 

* . ' titt 
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Isfl (b»llbe a rq>eal of the firft : but the mod decirive atifwer 
is, that this ftatute-remedy is a moft inadequate and uncertain 
reanedy; for though there be the mod outrageous malice and 
perjurjr, and tiie party injured fuffer to the amount of ten or 
twenty thoufand pounds, yet the Chancellor has no power to 
gife him more than the penalty of 200 /. Befides, the method 
of applying to the Chancellor is more tedious, expenfive, and in« 
convenienc than this common law remedy \ and this cafe, in its 
nature, is more properly the province of a jury than of any judge 
\rhatcvcr. 

It is further objeded, that in the third count there is no arer^ 
ment that the plaintiff was not indebted to the defendant, or ever 
committed an a£l of bankruptcy ; but no cafe was cited to (hew 
(uch averment to be neceflary. The ground and fubilance of the 
declaration \% falfehood and malice : there are no inllances of fuch - 
arerments in conjpiracy^ that the party was innocent, or did not 
^ the fad on which he was indited \ but the precedents are the 
other way. In an zGtxon for words ; as, for fiying a man is a 
thief, the plaintiff* has no occafion to aver he is not a thief; ai^ 
tbis cafe is analogous \ for after the plaintiff* has alledged that 
the commiffion was falfe and malicious^ it would be tautology to 
tnake fach averment that he was not indebted, tsfc. ; and this 
|l<K:laration would have been good on a demurrer ; more clearly 
<i$fo, after avcrdia. 

Judgnaent for the plaintiff^. 



Marriot verfus Lifter. C. B. 



I^HIS 



was an indebitatus affumpftt a);ain(l defendant for money Amendment 
/rM/afid advanced by the plaintiff to a third perfon at the o/<»ec)ari- 
Wcndant's rcqueft •, and after a verdift for the plaintiff, the "e,dia w- 
J*<*Rmcnt was arreffed in Eafter term laft. Vide this cafe before, fufcd. 
^fitr^ 2 Ge9. 3. Now the plaintiff (having brought a writ of 
^for) produced an original writ, wherein it appeared that this 
^unt was for money paid and advanced to a third perfon at the 
'Jqucft of the defendant ; and it was moved by Serjeant Nares 
^t the count might be amended by the writ, by llriking out 
"*cword/f«/, and inferring the word /j/W inftead thereof; who 
«Jcdgcd, that it was the conftant praflice in the King's Bench, 
^l^cn a declaration happened to be faulty, to file a bill which was 
*^Ht, and to amend ihereby, and that the tOMXX. there iiever in- 
V**wd whether the bill was filed before or after the declaration ; 
Jy* cited 2 S/m. 1 1 5 1. Wilder v. Handy^ which was trefpafs for 



iin< 



1^ a dog. After a verdid fur the plaintiff, it was moved in 

^^of judgment, that the declaration ran by recital, •* Where- 

^ fs^c. but a. bill bsing filed tight, (the time of filing, the 

^^reftffed tp iaquiie ioto^) ordered it to be amended i and 

La i^i 
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Anonymous. 

T\ EBT on • bond with condition for the payment of a certain 
'^ fum pf money on a cetiain day ; defendant pleads payment 



Ucbt OB 
bond, paj- 

ncnc before . . . . 

the da/ before the day \ plaintiff replies, that the defendant did not pay 
pxa,^ it II, before tlie day, et deboc ponitfefuper patr'wm :. defendant demurs, 
and plaintiff joins in demurrer. 




Nares Serjeant for the defendant admitted that the plea at firft 
was bad, but infixed tlie plaintiff had made it good by replyinj; 
and tendering iffue upon it, or that if the ifiue w^zs immaterial,' 
there ought to be a lepleader. 

1. . . ■ 

« i£0ccif/X Serjeant rMi/rtf-«-Tfais is a cafe where defendant hss not 
joined iffue to the country, but has put himfelf upon the judg- 
ment of the court ; and though the replication be bad, yet wheiw 
ever the cafe is upon a demurrer, the court look&for the firft 
fault, which is in the plea here ; and therefore judgment ought 
to bt for the plaintiff; and of that opinion was the court,- and 
gave judgment for plainti£ 



EAS TER TER M, 

3 Geo. IIL I763, 



^[lepington, Efq. Execijtor, &c. %'effus The Gover- - 
nors of Tarn worth School, and Collins, Clerk. 
GB. 

A B. being feifed of the adnmfon of ^ dQn^jBbrq;';!^ chorclii 
'^' in his lifetime, becomes void ; then ^^B^ diefe (^e church. . 
being ftill voii\t)i liaising firitma^^ hn . wiU itkA :tI^:p|aintiQ' bi$ 
executor, who has brought ^is qHflre ip^dk^, fuppo^Qg hipife^tis^ 
entitled to this turn, as an executor is, in the cafe of a prefentative 
benefice : after two arguments in the C. £., the whole court was 
clearly of opinion that the right pf donation defcendcd to the heir-* 

o£ - 
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of A. B.f and thst hcs executor had no titlr, which he would 
have had, if it had been a prcfentative benefice. 

It was ftid by the court, in giving this jud^ ^ent, that before 
the council of Laternn M benefices were like whai donatives arc 
now, that no lapfe could have incurred in anttent times, and 
that bilhops had no right of inftitution before the time oi Ric, 2t 
Ante CDncilium Laterciiienfe (fivs BraEioh) nullum currehat Umput 
€9ntra prafentantes. SelJ. Hifi. Tiihes^ cap r?. fo. 380, And 
the Chief Juftice faici, the author of the CoJtx ncv<rr read this 
chapter of Selden^ or he has impofcd upon the public; he faid 
there is no cafe in rhe books to cxchide tlie heir of a donative 
from his turn in this cafe, thatapatron of a donative can never 
be put out of pofltflion by an_ ufufpa tion.^ Aher a verdlcl for 
the plainttil executor, ^cl judgment was arretted, and the title 
. to the turn adjudged to be in the heir at law perjofa m^ cur'uim . 

The King vcrfus John Wilkes, Efq. Member of 
Parliament for Aylefbury, C. B. 



O' 



iN Saturday^ April '^o^ ^/^S* tn the mornings the defendant A member 
Wilkes was arrclled by two of the king's meircngtrs, by vir-» of pariia- 
toe of a warrant from the fecretary-of ft.ue j the •TENOR of Xr^ed'^' 
^Krhich warrant is in the words following: " George Montagu wiihoutbail, 
•• DMtik Earl of Halifax, Vifiount ^\x\\h\xx^ and 5^r^« Halifax, »>«.'ng com- 
*• one of the Urds of hit maje/iys moft honrurble privy council^ Heute^ w.'iting Tfe. 
** nant -general of his majejly^s forcfSy and principal fecretnry of flate : dhioui libel. 
** 7hefe are in his mnjejtys name to antlmize and require you [taking * '^^^ *'.*'^** 
*• £1 conftable to your ajjlflance) to mnkeflriB afid diUgefit fearch for p^ ^y ^ 
•* the authors f printers ^ and publifhers of a /editions and ireafonable iuihor ia 
«< paper^ intiiled. The North Briton, Number XLV. Satur- ^i'^"^"^^^^^ 
•* DAY, April 23, 1763, printed for G. Kearfley /// Ludgate- the word 
•* (Ireet, hornyou^ and them^or any of them^ having fotwd^ to appre- po«fo»t. 
** bend and feize^ together with their papers^ and to bring in fafe , 3^|l!,*^*'^'^** 
*• cujiody before me to be examined cof teeming the premr/efy and fur* 
«* tber dealt tvith according to law .; and^ in the due execution thereof 
•* all mayors^ J^^lff^^t j^ifli'-'^^ ff ^f^^ peace^ eonflables^ and all other 
*• his majeftfs officers civil and Military^ and loving fubjsBs %vhom 
•• it may concern^ are to be aiding and ajjtjling to you as there Jball 
•• be occqfion ; and for Jo doing this fhall be your warrant. Given 
•• fl/ St. James*/ the twentyfixth day of April in the third year of 
•? bis majeftfs reign. 

" Dunk Halifax. ' 

^ To Nathan Carrington^ John Money^ James Watfin^ and 
*< Robert Blacimore^ four of bijB majefty's meflengers ia 
• ^ ordinary.'' 

L4 The 
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■The fame momiag, & copy of the ebove warrant having Wen 
obtained from the meffcngers, who then had Mr. Wilkes in theii 
Qwn cuftody, and an tiffidavit being made of the truth of fudi 
c^py, and that Mr. Wilkes was /A«i in cuftody of two of the 
abofe meffengers at his houfe in Great George-jireei in We/imirh 
Jhr^ the fame were produced in the court of Common Pleas the 
fame 30th day of j^pril at twelve o'clock at noon, or a few mi- 
nutes before or after that hour •, whereupon, at the fame time^ 
It was moved by my learned brother Glfnn^ that a writ of hahem 
orpus might be allowed to iflue infiantly^ returnable forihnviik 
The Lord Chief Juftice Prait was pleafcd to fay thnt this wns a 
nioft extraordinary warr<int*, and the court ordeTcd an habea. 
corpus to he iJued inftantiy, returnable forthwith. It being now 
about one o'clock, the rule of court for thq ifluing the haheeu 
€9rput could not poilibly be drawn up and entered, nor could the 
writ be made out, figned, and pafied under the feal of the court 
before four or five o'clock in the afternoon : and although ic was 
certainly known by the officers under the crown, par^icuLirly by 
•Who had Mr, WeMf*^ then folicitor to the treafury, that this writ h^d 
min a!t^' ^^^" ordered to ifiue by the court between twelve and one 
ij^yaiiht o'clock, whilc Mr. Wilkes was in the cudody of the meffengeri 
Ji/c before, ^t hj3 houfe in Great George-ftreit i yet, beford the coming of 
the writ, to the mcflengcrs, (the fame aftcnioon about five 
p*clocki) Vix.Wilhes was hallily (I had almoft faid in contempl 
pf tlic king's high court) committed to the Timer of Lotidonn 

Mr. ff^ilies^s folicitor, and one of his counfel, foon Tiftcr they 
heard of fuch commitment, went to the Tower in order to con- 
fult and advife with him, but were denied admittmce to him ; 
Major Ransford informing them that he had received orders 
itr*V*^ '^** ^^^^ ^^^ f kcretary of ft^itc not to admit any perfon whatfoever 
t9 fpeak with, or ftc Mr. Wilkes i and further informe<l them, 
that he had juft before rtfufcd the Right Honourable Earl Temple 
fuch admittance, ut audivi. 

On Sunday May the firft, the fame gentlemen went ngain to 
the 3W^, between the hours of twelve and one, on the fame 
occafien, but were again denied admittance to fee or fpeak with 
JMr. Wilkes \ and foon afterwards, fcvcral noblemen and gentle- 
men of the firft diftin£iion were refufed admittance to fee or 
fpeak to Mr. Wilkes^ and particularly his own brother was rc-» 
iufed, tit auJivi. 

Aftfor fuck d^ial, Mr Wilkes's Micitor demanded oF Mig^ 
Ransford a copy of the warrant of commitment of Mr. Willus idi 
rthe ^si^r^ which was readily granted by the major, the T^OIk 
whereof if in the words following : << Charles £^e/*£gfembnt= 
<« flW George \^TXx\r £art of Halifax, lords of hit mojtfifs m^ 
*• honourable privy council^ and principal fecretaries }f ftaU : Th^ 
f * are in his majejlfs name to authorize and require yeu to • reeeit^ 



lifts. 
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** ifti9 jHiT euflodj the bod^ of John WiHtes efq. herewith fent you^ 
*^ for being the author and publisher of a most infamous 

" A.<ID SEDITIOUS LIBEL, INTITLED, THE NoRTH BriTON, 
«< NUMVR XLV. TENDING TO INFLAME THE M1ND8 AND 
" ALIENATE THE AFFECTIONS OF THE PEOPLE FROM HIS 
** MAJESTY, AND TO EXCITE THEM TO TRAITOROUS INSUR- 
** RECTION8 AGAINST THE GOVEFNMENT, AND TO KEEP HIM 

" SAFE AND CLOSE, until he Jball he delivered by due courfe of 
" hwf i and for fo doing this Jhall be your warrant. Given at 
" St. Jamesi*^ the 30/A day g/* April 1763, in the third year of his 
•* majeflyt reign. Egremont, Dunk Hajifax, 

^ To the Right Honourable John Lord Berkley c/'Stratton, con- 
** Jlable of his majejlfs Tower 0/* London, or to the lieutenant 
" of the f aid Tower, or bis deputy ^ 

Mr. Webb^ folicitor to the treafury, being prcfent in Major 

Ransford'% room when tlie copy of the fald warrant of comniit- 

fnent was granted, Mn Tf^ilkes^s counfel and folicitor applies) to 

Mr. Webb for admittance to Mr. JVilies^ whereupon (it is true) 

Mr. Webb dcfircd the major to allow fuch admittance, and fai<l he 

would be anfwerable and indemnify the major ; but the majvr^ 

With the true fpirit of an excellent officer, anfwered, << he would 

•* mt^ or he could not difobey orders s^* Mr. Webb replied, and faid 

J»c imagined, or he believed there mull have been fomc midake 

jn the o|[ders, and that if either of the fccrctaries of ftate were 

'n town he would apply and endeavour to obtain the defired 

admittance, and that if he could fuccecd therein he would fend 

^ bring an order for that purpofe, in the afternoon of the fame 

^*^^day^ May the firft ; whereupon Mr. Wilkes's counfel and 

*j^Vcitor departed from the Tower for fome hours, and between 

^'^ hours of eight and nine in the evening of the fame day re- 

^J^5^<?d again to the Tower^ and applied for admittance to Mr. 

y^^^tesi but the major iiot having received ally orders or mef- 

luag^ from cither of the fecretaries of ftate, or from Mr. Webb\ 

•'^'ttfed admittance^ as he had done before, utaudivi^ 

^ f^n Monday the 2d day of May^ at the fitting of the court of 
^^J^ittion Pleas in the morning, the nieficngers returned the 
^^'^ %}t'iabeas corpus which had iilued and been delivered to them 
^J the jotfi of ^pril. in- the afternoon after Mr. Wilkes was out 
Sf^heireuftody, and committed to the To%ver as above; the » 
\£^OR 6f which return, indorfed on the fame writ, runs dius ; 
Jj*** " In obedif^nce to the within command, we humbly certif]f 
^[^1*!* niajcf».jf'^ jufticcs of the jcourt of Common Pleas at 

ic 
tc 

' Cgned by two of the mcflci^ers to whom the writ was di* 

Upoa 



«c 
u 



^^tftmin/ler^ that at the tin>e of the coming of this writ to tii 
tile within-named John Wilkes was not, nor at any time Gnce 
bsith been in our cuftodyj' or in the cuftody of either of U8| 
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Upon reading the writ and the return thereof, it wat mo?ed 
by the king's fcrjeant that the fame might be affiled of record. 

To which Serjeant Glynn for Mr. WtHes objeAed, and infilled 
that the return was too general in this particular cafe, (although 
it might be a {^ood return in another cafe not circumflanced like 
the prefcnt,) for that it clearly appeared to the court by fufficient 
evidence, viz, the affidavit and warrant of arreft and feizure of 
Mr. WiiheSi upon which the writ was founded and granted laft 
Saturday at noon, that Mr. Wilhes was then in the cuTlody of the 
meflcngers, and therefore they ought to have returned and cer- 
tified to the court in ^vkat manner^ %vhen and by what authority he 
nv,u taken out of their atjtody^ and vthat was become of his My, 

Some of the king's ferjeants replied, that all the precedents 

of returns of writs of habeas corpus in the crown-olfice, where 

the party therein named was not in ths cuftody of the mcflcn« 

gers (to whom the writ was direded) at the time of the coming 

Tnthecafeof of the Writ, were like the return in the prefcnt cafe; which 

M ^il^w™ ^iflcrtion, at firll, feemed to have weight with the Lord Cbirf 

baTa^babcas J^ifi^^^ ^^^ ^^^ others of the Judges^ who thereupon thought the 

coipuk for return well enough ; but Mr. Juftice Gould was pleafed to fay he 

bji wife, the much doubted whether the precedents in the crown-office of 

return wai *^ r i t * i*i i r 

like the pre- returns to wnts of habeas corpus were like the prefent return, as 

fcnt. had been aflcrtcd by the king's fcrjeant ; and faid, if the prcce- 

H^JImV" ^^"^5 were not fo, he (hould be of opinion that this was an in- 

cafeforh'ii fufBcicnt rctum, becaufe he thought, from what appears in evi« 

wife. B. R. dence in the cafe, the court has a right to know what is become 

dudJ!!*' ^^ ^^^ ^*'"g*^ fubjea Mr. iniles, fince he was in the meflcngers 

term 1765. cudody hit Saturday 2t noon; whereupon ' h^fitante curia) the' 

writ and return were not permitted to be affiled of record upon 

this motion ; and precedents were ordered to be looked into, and 

the matter of the rrturn was ordered to be ilebated at another 

dav ; but I never heard tliat it was* 

Afterwards, the fame Monday, May 2, a motion was made to 
the court, grounded upon a copy ot the aforefaid warrant of 
commitment of Mv.JVi/kes to the Totuer^ and an affidavit of the 
truth thereof, for another habeas corpus to be direded to the con- 
ftable, vffr. of the Towc'r of London, which was granted, re- 
turnable y^ithottt diloy, 

Tuefday^ Ma^ 3, At the fitting of the court (which was 
crowded to fuch a degree as I never fa w it before) in the mdrn- 
ing Mr. Wilkes was brought to the bar, and fat among the Icr- 
jeants, (next to the reporter, on his left hand,} when the lieute« 
nant of the Tower returned upon, this fecond writ of habeas 
corpus the warrant of comnii^rpcnt of Mr. UHIkes to the Tower 
by the two feclretaries of (late, (before fef forthj) whicl^ being 
readj Serjeant Glynn moved the court that Mr« JTilkes m^t be 

difchatged 
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^ifcharged out of cuftody withoat bail ; and grounded his mo- 
tion on three points, two whereof were objeftions to the Jcgalitjr 
of the warrant of commitment (the reader will obfervc that the 
general tuarrant of arre/l and feizure was not now before the 
court, and therefore the lej^ility of that could not tiofv be de- 
bited) i the third point was, that Mr. Wilkes was a member of 
parliament, and therefore was privileged from being arretted 
for any crime except treafon^ felony^ and breach rf the peace : and 
that fuppofin^T him the author of the prefent fuppofed libclt 
(which he absolutely denies,) it is only a mifdemeanor, and none 
of the three abovemcntioned crimes or mifdemcanors. 

The firft objeQion taken to the warrant of commitment wns, 
that It doth not appear to the court that Mr. Wilkes was charged 
by any evidence or information upon oath before the fecretaries 
OMtate, th'.it he w;is the author or publiftjer of the ^orth BritM^ 
Number XLV. ; that, for any thing that appeared to the court to %tt z jonei 
the contrary, the fecretaries of ftate committed Mi». Wilhcs to the '3; Buftid'i 
Tower^ upon their own mere imap;ination or fufpicion that he "[^'^ 
was the author and publQier of this fuppofed libeL Bacon, titk 

Commit. 

The fccond objeftion taken to the warrant of commitment °***'»*^F-3- 
^K;a3. that it was too general, and doth not fet forth fufBcient, 
Ajbfhlntiat matter, whereupon the court can judpjc whether the 
^ortb Briton^ Number XLV. (fuppofing Mr. Wilkes the author 
^nd publifher thereof) is a mod infamous and feditious Hbel,^ 
^^nding to inflame the minds and alienate the afFr^ions of the 
S>eople from his majedy, and to excite them to traitorous infar- 
X^ecltons a];ain(l the government j that the w.irrant not having 
fit forth the North Britcm^ Number XLV. or fuch parts thereof 
s«t6 the fecretaries of Hate deemed infamous, feditious, \3c. the 
-^teiirt cannot judge whether any fuch paper ever exifted, it not 
Vieihg' before them, or if it does c^iil, whether it be an infamous 
libel or not. 

In the third place, fuppofing the warrant of commitment to 
^c good, yet that Mr. Wilkes ^ being a member cf parliament^ (which 
^yas admitted by the king's counfel,} is privileged from arreilt 
Sn all cafrf except treajon^ felony^ and ACTUAL breach of the 
^ae^ therefore ought to be; difcharged without bail ; that libels 
sn :v, and often do tend to the breach of the peace was admitted^ 
and therefore the court of King's Bench frequently grants in- 
formations againft the authors, printers, and pubiifliers thereof; 
but this is never done but upon affidavits laid before that courty 
afcertaining the faid authors, printers, or publifliers ; for furely 
^t matter which only tends to a breach of .the peace cannot 
'With any propriety be laid to he an adual breach of the peace \ 
and it was faid, that it is univerfally agreed a libel is not aa 
adiMi breach of the peace, therefore it was inCded for Mn 
V^ : Wilkes, 
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jyiHeSf tbat upon this point alone (although the others ihould 
be over ruled) he ought to be difcharged from his imprifoocnent 
iu the Towetf without bail, 

N Mr, Serjeant He*ivxtt for the crown, in anfwtr to the firft ohr 
je£lioii, faid, that it was not ncceffary to fct forth the evidencCf or 
information upon which the warrant of conuxutment was madcn 
in the warrant ; but as to the fecond objedion, he Admitted 
that it muft appear upon the face oF fucli warrant for what par- 
ticular /pedes of a crime or mifdcmeaiior the party was' com- 
mittedi according to the cafe of the King v. Roe and Kendall^ 
I &i/i. 345. ^Mod. 78.; and that in the prefent cafc^ if the 
commitment had been for writing and publifliing a libel gme^ 
ralljf without fpecifying the nature and tendency thereof, it 
would have bev^n ill; but here it is faid to be ^^ for being the 
<< author and puhlifherofa mod infamous and fcditious libeiy. 
*< tending to inflame the minds, and alienate the aiFedioiis of 
<< tlie people from his majefty, and to excite them to traitorous 
*< infurredtons ngaind the government." Tliis he thought was 
a (ufficient fpccification of the nature of tlie libel, and of. the 
jnifdemeanor fuppofcd to be committed by Mr. Wilkes againfb 
the government; but he faid he would not be tmderftood to'cif- 
Hrm that the paper called the N$rtb Briton^ Number XLV* 
(which was not before the court) w«is a libel ; that he had found 
no cafe upon a libel like this, and therefore could not fay mfhai 
, was a fufficient and precife certainty in a warrant of commitment' 
for a libel ; but he thought it not necefiory to fet forth the whole^ 
or any part thereof, in the warrant. , 

As to the third obje£lion of privilege, Serjeant He^oiu ad« 
mitted that Mr. Wilkes was a member of parliament, and could 
not legally be arte (ted but for U^afony felwy^ or hreach ofib§ 
peace: he cited Hob. 215. HicV^ cafe, to (hew that a libel tend* 
to the breach of the peace *, but whether the prefumfsd lib^l in 
the prefent cafe was a breach of the peace or not, he would not 
take upon himfelf to fay, nor would he fay that the arrffting 
* Mr. Wilkes in the prefent cafe was not a breach of privilege rfthe 
Houfe of Commons. 

Serjeants Whitaker, N<ires^ and Dam^ for the King, fpokc to 
the like effect \ but nofie of them aflirmed that the writing or ' 
' publi(hing a libel was an a£tual breach of tl)c peacc^ (as I ttn« 
dcrilood,) or that the arreit of Mr. Wilkes^ in the prdent cafe* 
was not a breach of privUege'of parliament,, ^d (I think) they 
all declined faying any thing more about the privilege of parliaH 
ment tthan what Serjeant Heytin had faid before^ When the 
king's ferjeants had concludedj Mr« Jfl/ies nisd^ tbp; following 
fpccch to the court : 
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^ Aly Lord ! I am htppy to appear before jour lordjh'tp and this 
•• courts wh^e lileriy is j\ jure of finding prate Elion and Jupport^ and 
•' ^kere the law (tht primipU and end of which is ike prefervation 
^^ rf liberty) is fi p&rftaly underjlood. Liberty I my Lord! hath 
" betfi the governing principle of every aclion of my life; and^ ailuutcd 
•' by itf J always have endeavoured toferve my gracious fovereign 
•* and bis family <t knowing his gcvernmefii to befutided upon i* ; but 
^ OS it has beak his niu fortune to Ijave employed mini/hrs who bav€ 
** eneli'avourid to cafl the odium and contempt arifingfrom their o^vn 
•• terrible and corrupt meiifures on the f acred pcrfon of their foventign 
*« esnd benefailor^ fj mine has been the daring tajk to refcne th.* royal 
•* per fan from ill-placed imputations^ and fix them on the miniflerSf 
«< iiflhg alqm ought to bear the blame and the punijhment due to tb^ir 
•• uncunflitutional proceedings. For the proof of my zeal and af^SHon 
** t§ myfovereign I have been imprifonedy Jent to tlit Tower, and 
«• trmted with a rigour yet unpraHifid even on SCO'FriSH 
•* R£BEii>; but however thofe mayfirlve to deflroy me^ whatever 
^ pf^fi^f^tion they are now meditating ngainjl me^ yet to the world I 
<< fiall prodLiim^ that offers of the mofl advantageous and lucrative 
« bind have been made to feduce me to their party ^ and no means left 
<* untried to win me to their connexion : tiow^ as their attempts to 
^^ corruft me ha^*e failed^ they aim at intimidating me by perfecutions 
•< but ms it has pleaftd God to give me virtue to reffl their bribes^ Jb 
*' / ibubi fi9i but he will give mefpirit tofurmount their threats in 
« a manner becoming an t.nglifliman who would fujfer thejever^ 
*' truils rather than officiate with men who are enemies to the liberty 
«* ^ this country : their bribes 1 rejeSledy their menaces I defy^ oNd J 
«* iUtii thu is the mofl fortunate event of my ///>, luhen I apfear bth 
^ foreyowr lordfbip and this courts where innocence is Jure rf pr^ec^ 
«< limi, and liberty cart nt^rer w^nt fj^icftds and guardhns** 

Tlieu the court took time to confider, and appointed Friday 
following to give their opinion, ami ordered Mr. Wilkes to be 
icotanded to the T'^^ivr, and to be brought up again ta the bar 
Qii Friday the 6tli of May ; and upon that d^y, Mi^ Wilkes bf in|r 
again at the bar^ the Lord Chief Juftice delivered the opinion of 
the whole court. 

Lord Chief Jufticc P/v>//, nfter (littlng the warrant of commit- 
ment, fatd, there nrs /i:t'<7 objcrftions taken to the legality of thb 
warrant, and a third matter infiiltd on for the defendant, is pri- 
vilege of parJiamenl. 

The fiifl obje£llon Is^ that it does not appear to the court th;)t 
Mt* Wilkes was charged by any evidence before the iecretaries<)f 
ftate^ that he was the author or publiOicr of the North Briton^ . 
NttflAei^XLV. In anfwer to this, we are all of opinion, that it is 
jKit Dcceflliry to flate in the warrant that Mr. Wtlhes waa charged 
by any evidence before the fecrctarics of ftate, and that this ob- 
jection 
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jcftion has no weight. Whether a juftice of peace c?in, eiC oflcUf 
without any evidence or information, iflTue a warrant forapprc^ 
hending for a crinir, is a difFcrciit quedion : i f a crim e b e do n^ 
i 1 his fi^ht^ he may commit the criminal upon the ^t ; but where 
\ he is not prefenty he ought not to commit upon difcretion* Sup* 

pofe a magiftrate hath notice, or a particular knowledge that a 
perfon has been guilty of an ofi^nce, yet 1 do not think it is a 
fufEcient ground for him to commit the criminal ; but in that 
cafe he^is rather a witnefs than a magidrate,. and ought to m^kt 
oath of the fa£l before fome other magiftrate, who (hould 
thereupon a£l the official part, by eranting a waxrant to appre- 
hend the offender, it being more nt that the accufcr (hould ap- 
pear as a witnefs than adl as a magiftrate. Uut that is not the 
queftion upon this warranty thequeftion here is, Whether it is 
an eiTential part of the warrant that the information, evidence, 
or grounds of the charge before the fecretaries of ftatc, ihould 
be fet forth in the warrant ? And we think it is not. Thomas 
RudyariTs cafe, iVent, 22. cannot be applied to this cafe, for in 
the cafe of a convi£)ion it is otherwife. It was faid that a charge 
by witnefs was the ground of a warrant *, but we think it not 
rfquifite to fet out more than the oftence, and the particulat 
fpe<;ies of it. It may be objedied, if this be good every man's 
liberty will be in the power of a jufticc of peace. But Hale^ 
Cok, and Hawkins take no notice that a charge is neceflary to be 
fet out in the warrant. In the cafe of the /even bijbops their 
counfd did not take this objection, which no doubt but they would 
have done if they had thought there had been any weight in if. 
I do not rely upon the determination of the judges who then 
. prefided in the King's Bench. I have been attended with many 
precedents of warrants returned into the King^s Bench ; they 
arc almoft univerfaily like this •, and in Sir William Wyndham^^ 
cafe, 1 Stra. 2, 3. this very point before us is determined. And 
HatviinSf in his 2 PL Coron. \ro.feEl, 17. fays, V* It is fafe tc 
*• fet forth that the partv is charged upon oath ; hut this is mi 
*« neceffory; for it hath been refolved that a commitment foi 
•• treafon, or for fufpicion of it, without fetting forth any par- 
«* ticular accufation, or ground of fufpicion, is good;" and 
cites Sir l^illtam H^yfidham's cafe, 3V///. 2 Geo. Dalt. cap. 125. 
Ctomp. 233. ^• 

The fecond objection is, that the libel ought to be fet forti: 
in the warrant in hiSc verha^ or at leaft fo much thereof as the 
fecretaries of ftate deemed infamous, feditious, l^c. that the 
court may judge whether any fuch paper ever exifted, or if il 
does exift, whether it be an infamous and feditious' libel or not. 
But we are all of a contrary opinion : a warrant of commitment 
for felony muft contain iht fpedes of felony briefly, " as.fbi 
«« felony for the death of J. S., or for burglary in breaking the 

15 "houfie 
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*' houfe of % 8* &c.} and the reafon ia, becaufe ic may appear 

** ia the judges upon the return of an babeas torpys^ whether it 

«< be feloriy or not." The magiftrate forms his judgment upon 

the writiogt whether it be an infamous and feditious libel or not) 

at bis perilf and perhaps the paper itfelf may not contain the 

Mrliole of the Itbei ; inutndoes may be neceflary to mak^ the whole 

out : there is no other word in the law but libel whereby to cx- 

prefs the true idea of *^n infamous writing \ we underftand the 

nature of a libel as well as z /pedes of felony ; ic is faid the libel 

ought to be ftatedi becaufe the court cannot judge whether it is 

a libel or not without it \ but that is a matter for iht judge and 

jury to determine at the trial. If the paper was here, I tl)ou1d 

be afraid to read it. We might perhaps be able to determine 

dhat 'it was a libel ^ but we could not judge that it was not a liMt 

becaufe of inuendoes^ &c. It may be faid^ tlut without feeing 

che libel we are not able to fix the quantum of the bail ; but in 

anfwer to this> the nature of the ofFence is known by us ; it is 

iaid to be an infamous and feditious libel, (!fr. : it is fuch a mifde- 

sneanor as we fliould require good bail for, (moderation to be 

obfenrcd,) and fuch as the party may be able to procure. 

The third matter infilled upon for Mr. Wilkes is, that he is a 
member of parliament, (which has been admitted by the king's 
feneants,) and entitled to privilege to be free from arreftis in all 
caies except treafon^ filony^ and aBual breach of the peace ^ and - » 

therefore ought to be difcharged from imprifonment without 
bail; and we are all of opinion thitt he is eiuitled to that privi- 
lege, and muft be difcharged without bail. In the cafe of the 
Jeven bijbops the court took notice of the piivilege cf parliament, 
and thought the bilhops would have been entitled to it if they 
had not judged them to have been guilty of a breach of the peace; 
for three of them, Wright^ Holl(nuay^ and Allyhme^ deemed a fedi- 
tious libel to be an adual breach of the peace, and therefore 
they were ouded of their privilege mort unjuftly. If Mr. Wilkes 
had been defcribed as a member of parliament in the return, we 
nuft have taken notice of the law of privilege of parliament, 
otherwife the members would be without remedy where they are 
wrongfully arretted againft the few of parliament*, we arc 
bound to take notice of their privileges, as being part of the law 
of the land. /^Infl. 25. fays, rhe privilege of parliament holds 
unleis it be in three cafes, Wx. ireajhn^ felony^ and the peace ; thefc 
are the words of Cohe. In the trial of the feven bifhops the 
word peaety in this cafe of privilege, is explained to mean where 
forety of the peace is required. Privilege of parliament holds 
in informations for the king, unlefs in the cafes before excepted \ 
the cafe of an information againft Lord Tankerville for bribery, 
^Annet^ was within the privilege of parliament* See the re* 
folttfioa of the Lords and Commons, anno 1675. ^^ ^^ '^^ ^ 

2'nion that a libel is not a breach of the peace : it tends to 
l>reach of (be: peace, and that is the utmoft. i Ltv. 139.. 

But 
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But that which onlf teikls.to the breach of the peace eafiAOt be 
a b'rcach of it. Suppoie a libel be a breaich of the peace^ ytt t 
think it cannot exclude privilege, becaufe I cannot 6lid tnit a 
libeller i» bound to find furety tf thepeaee^ in any book whatere^,- 
nor ever was, in any cafe, except one, vi%. the cafe of the 
fi^n bl/hops^ where three judges faid, thnt furety ^f tie peace 
was required in the c»fe of a liM> Judge Poiveii^ the only boneft 
ifian of the four judges, dtflented, and I am bold to be of hU 
opintorif and to fiy that cafe is not law ; but it (he#8 the mifer* 
' able condition of the ftate at that time. Upon the whotci k is 
abAird to require fiirety of the peace or bail in the cafe of a 
libeller, and therefore. Mr. If^ilhs muft be difcharged from bis 
impiifdnm^nt : whereapon there was a loud huzza in JFe/lmifffief* 
baa. He was difchargcd accordingiy. 



Lecman vetfus Allen and others. C. B, 

Impnfon- TRESPASS* afiault^ and ioiprifonment, to the plaintiff.'s 
r*°h^rt* damage of 300 /. iTie defendant pleaded the general iffue } 

3cx)l. da-* upon the trial the jury gave a ? erdift for the plaintiff, and 300/. 
aa^noc damages; in the paper^book of the ilTue, delivered to the de** 
an"iiew trial ''^^^^"^ ^^^ noticc of ttial, the damages (by miftakc) were laid 

~ refufed. onjy xooLj bin the record of mfiprifis was right and agreeable 
Verdianot to the roll> which was 300/. damages ^ after a defence made 
fet afide for at thc trial, it was now moved by Serjeant Nares for the defend** 

' Utwn^thc *°^ ^° fet afide the verdift upon two matters; ifty becaufe there 
ifluedeiiTer- IS a Variance between the ifiue^book delivered \ audj zd^ becaufe 
ed and the the damages arc exceffive. 

record of ni6 
^iui after a 

defence. It appeared in evidence at the trial, that the plaintiflF kept the 

Rummer tavern in Chancerj-^lane i that the defendants are perfona 
ealled reforming condables, and under pretence of a warrant 
from one Kinaflon^ a juftice of peace, entered the plaintiff's hooic 
with ftavesy lli^re fcized and carried her into the yard, and UiA^ 
^* now s.ve have get her, and wiil carry the bitch to new prifem^. 
The defendants would not fajr what crime (lie was guilty of^ ob 
ebargied with. Allen^ the conftable, had a warranty but he did not 
fliew it t that the next morning the plaimiff went to Mr*£io^t/i!a 
' houfe, but he was not at home ; then (he went to Juftice Com'ss 
and ajraiti to Mr. Kinaftori^^ but none of defendants appearedt 
to profecute her. John Sladcf the waiter at the tavera, ^vedy 
tjhat a man and a woman came to plaintiff's houfe (who lookosl . 
like felk>w-fervants) between nine and ten o'clock one waaiog: 
in JEafter week, a few minutes before this imprifonmcs^ wat 
dose I that they appeared ta be hooeft, fober perlbiie^. and omsL 
fo lefrefli themfclves ; that he faw the defendant annod ^%it)| 
bludgeons^ take and feize the plaintiff his oiiftreiCs v tkal ^Ik m > 
laid hold of herj and faid, *^ Ntmt damn y9u for a IrifaiLj* 
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other «r-itocflc:s gave evidence to the like cffe£t ; that thefe de- 
fendants caU^d themielves reformers ; about twenty witnefles 
prqved the Rummer tavern to be a houfe of ^ood repute^ and no* 
bodjf proves) the cpntrarv ; it was alio proved that one of the 
dc£nidantd ftruck the plaintiff'. That the defendants never pro- 
kcated the plainti^» nor did they appear againft her when jhir 
went before the judice next day. For the defendants, one 9^a/- 
W Gardiner^ who wa$ accidentally prefent in court at the trialj 
fwore he was at the Rummer when this affiiir happened, and 
that he heard ho oaths, i)or the word iitcb, &c« It appeared 
<hat the w;arrant was granted and finned by Jaftice Kinafion^ to 
ttttcr this houfe, upon aq allegation that the plaintiflF kept a lewd 
B/iii diforderly houfe ; that they had two warrants, one for Lon^ 
don, and another for Miialtfex^ becaufe this houfe ftands partly 
in and out of the city, which they kept five weeks before thef 
executed them; that they frequently watched the houfe, aiid 
^Ken they imagineil any lewd perfons went into the libu(e tli^ 
roolc that opportunity to execute the warraiit ; this is the fub- 
^^ vice of the evidience, whereupon the jury found for the plaio- 
tifi^ and 300/. damages. 

Klhitf Jufiict^ijiy As the deferidttntd made a defence at the 
^ a^ 1, me court will not fet afidc the verdi£l for the variance be- 
^^^^D the iflue-book delivered in paper, and the record of nifi 
/^'•ctf, which was not mentioned or objc£led to at the trial ;.and 
" _ t.lic lecord of ntfiprms had been wrong, the cburt would have 
"^^ nded it by the roll, after a verdifi and a defence m^dc 

^, As to the exceilivenefs of damages, courts fliould be very 

CA ^Atiods how they overthrow verdi£ts that have been given oy 

^^^^dve men u^xi thei^ oaths % however, if damages be unrea-^ 

'^^^able arid outrageoiis liidedd, aiif 2000/. or 3000/. was to be 

S^^^^en in a little battery, which all mankind might fee to be un« 

'^^fbnabie at firft blu(h$ certainly a court would fet aCde fuch 

^ "Veidt^l, and try whether a fecond jury would not be more 

[^^^fiwiaWe. The rule in the cafe of AJb and AJb^ Comb. 2S7* 

**^ici doWn by Lofd //«//, is a good otic : *• That the jury arc to 

^ ttj caufcS with the afliftancc of the judges, and ought to giv'e 

their feafcfnsi when required, that if they go upon any mif- 

^ take they niay be fet li^ht *,*' and for their not doing fo, and 

'•^^ exccffitenefs of damages, a new trial was granted. And this 

^^le is univerfal, and extends to all forts of actions. But it may 

•^ fiid. What rule has the court to govern theiWfcHes by as f6 

^ otters of /»rt^ I anfwer, the court muft be able to fay the 

^-^inagcf are beyond all meafure unreafonable, though they cait- 

*^^ fay exa(£Uy what dan^ages ought to he given* I do no think 

"^ damages cxceffivc in the prefent cafe ; here are a number of 

^^Wbns like a new f#rt 6f grand jury, who meet once or twice 

VculL M in 
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ia a week, and take upon themreWes to prefent, corrc&i reform^ 
and commence profecutions ; a warrant is granted b]r Ksnajhrn^ 
a reforming juftice, on die information* of one Trtftram^ who is 
fled for an abominable crime; there was no account giren at 
the trial of the matter of his information to Ktru^ft^n^ who did 
not appear, though he "v^^fuhposvaed ; the warrant is pocketed 
five weeks ; the defendants watch and wait till they can dodge a 
lewd woman into the out-roonis of this houfe, where they had 
not been five minutes, before the defendants entered with 
bludgeons, and fei^ced upon the perfon of the plaintiff, and 
would have carried her to prifbn that night, if her neighbours 
had not then interpofed and undertaken that fhe (hould appear 
before Jufti^e Kinafton next morning, which (he did, but the 
defendants never purfucd the warrant one ftcp farther. I think 
the King's Bench would grant an information againft thefe per- 
fons for fetting themfelves up as a kind of grand jury; an in- 
former IS a mod odious chara£ler ; and I am glad of an oppor- 
tunity of declaring my difiike towards thefe reformers. The 
whole court refufol to fct afide the verdi£l ; and the plaintiflT 
liad judgment. 

"Roe, dn the Demife of Afliton, verjui Hutton zxA 
others. C.B. 

CopTh«ld p^ JECTMENT of copyhold lands, tried at Lincoln \ verdia for 
farfendered IL» jjjg plaintiff, fubjefi to the opinion of the court, upon the 
t will, if d«. f ollowmg cafe : * 
infed to 6x . 

Swti bT '^^^ ^^^^ ^^^ Chapter of Peterborough being feifed of the ma- 

■teittBd,tbe iior of D. by leafe, dated the 2ift of May i759> demifed the 

lord refofies fame (to one Ch. Aflroppe^ who died 2Ul May 1760, and) to the 

Wm^tord ^^°' of the plaintiff for ai years; afterwards, one Martin 

cuoot leixe .bebg tenant of the copyhold lands in x)ueflion, furrendered to 

quoufq. &c. the ufe of his will ; and thereby devifcd the fame to John Hutton 

and five other perfons in truft, (sTr. and died. "John Hutton 

went to the lord's court, and defired to be admitted tenant^ 

upon paying his proportionable part of the fine, but the lord 

refuled to admit him, unlefs he would pay the whole fine for 

himfelf and all the odier five truftees, which he refufed ; an<- 

other of the truftees appeared in court, but refufed to be ad« 

mitted upon any terms at all ; the other four never appeared in 

court, and fent word by thefe two, that they diffentcd, and 

would not be admitted ; whereupon three proclamations were 

made for all the fix truftees to come and be admitted^ or the 

whole land would be feifed into the lord's hands as forfeited, 

and afterwards the lord entered for the forfeiture fuppofed ^this 

is the title of the leffor of the plaiiniff. 

The 
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. The wlioie court heldt that the lord ought to have admitted Tho. Raym. 
y. Huttotiy who oflfercd himfelf, and then the lord might hayc *'♦ 4*- 
proceeded to recover his fine for all the fix truftees, if it was 
either due by law or the cudom of the itianor» and he has been too Latch 14. - 
bafty in entering for a fappofed forfeiture before admittancCf a Jol»"fon*« 
feizurc quoufque is until fomeboJy comes to be admitted ; onp ^'i^^ .^g 
comes and offers to be admitted \ fo it is clear the lord had no 309. 
right to feize. . ^7'" '^'• 

Judgment for the defendants. 3^5^,^ ^^* 

* Palmer verfus Johnfon. C. B. 

*^kES?ASS for cutting down the plaintiff's trees ^tBranm intcifbfer 
*" common in the county of Huntiftgdon : upon not guihy, theoploion 
^here was a verdi6l for the plaintiff, fubjeft to the opinion of the ^^^^^^ 
^ourt, upon a cafe referved, the (hort (late whereof is as fol- proved at the 
R. ows : At the trial the plaintiff, in order to prove he was in pof- ^*>»i ^1^^ 
CTcffion of the place in which, (fc, produced in evidence a paper ^j*no*t*the* 
^-writing, purporting to be an admiffion of the plaintiff to the evidence o£ 
palace in queftion as being copyhold, in trull for J, S. by the ^a^ ^^1' 
^ ^^rd of the manor of B. It waa dated that the trees were cut 
^■own on Branton common by the defendant^ and that the plain- 
r iffhimfelfwas not a commoner, but was a truftec for y. 5. 
Ksnrho has a right of common. 

Serjeant Fcjler for the plaintiff. 

The queftion is, Whether the plaintif?, being a truftee tot 

^, S. who is a commoner, can maintain trefpafs againft the de- 

^ndant for cutting down trees there; and unlefs the plaintiff in 

^^Jhfs cafe has trefpafs, none elfe hasi Cro. £Jiz» 349. Coi^s 

^ — ^/yA. 70. It was objcfted at the trial, How could the plaintiff* 

^^^ 1 the trees bit trees F In anfwer to this, Bro, tit. Tenant per 

'^^Cljj^, p, 2. ; tenant at will of a copyhold brought trefpafs for 

■^jCrutting trees, and he had damages and judgment, although there 

^^>e another frank -tenant ; quodnotoj fays Bro. and cites 2 H. 4. t2. 

^uid 12 Mod. 219* is trefpafs by a copyholder againft the lord* 

^uppofe this had been a feoffment to ufes at the common law^ 

^e adion of trefpafs muft have been brought by the feoffees^ 

Mil. i^ H. T^fo* 2. pi. 4. cejiuy que ufe cannot diftrain in his 

ipwn name. 6Ub. Ten. 1 80. the ftatuxe of ufes does not extend 

to copyholds, fo the plaintiff is to be confideied as a feoffee to 

ufes at common law. 

Serjeant Wbitaier for the defendant. ^ 

Upon the trial of this caufe there was neither proof of title or 

pofibffion in the plaintiff, of the place in queftion, nor does the 

* cafe (late any faA of title or l^offeffion in the pl^intiff^ it only 

M 2 ftates 
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ftates that a paper writing, importing to be in adnarfBon ef tlie 
*^^"^' phiotiff in truft, {^r. was proved; but this doci not pro¥C that 
SSJ-S-P***- ^ cftatc is copyhoW; it is only prcfurnptive evidence that it is 
' copyhold ; the tatl that the place hi whicht {5V. was co{>yhokl 
ought to have been dated ; (o that neither of the fads that- the 
plaintiiF had ittlt txt poJfeJfiQn are (latedi aqd therefore tkb plain- 
tiff cannot have this action/ A i\A of that opinion was the cpurtf 
«pd fet aCde the verdi£tj but without coils. 

Anfon wryi/ Jefferfon. C. B^ 

Acfttoroey 'THIS was 3 plaint in replevin levied in the county .court of 
appMnasoa A Norfolky^ which was removed by the p!»mtifF into the C*A 
cht cDtry to ''y * rtcordare facias loquelam^ returnable on the morrow of the 
hate caft ao , Purification ot the Blcfled Mary. The plaintiff fued out a pont 
defeJdMt* ^^ compel the defendant to enter his appearance > but inftead of 
teUfoidl' appearmg, he (by attorney) caft an ejfoitif which is entered with 
the clerk of the effbins in the following words, vhu <* On the 
•' morrow of the Purification of the Blefltd Mary, Norfolk^ 
«« ijpnn for John Jefferfin at the fuit of An/oft by Mimell and 
** Lodge i'* and, the defendant's attorneyj Mr. JWjf^, entered a 
rule, that unlefs the plaintiff (hould adjourn the efftin^ a nm 
prof, would be figned. The plaintiff did not adjourn the eJUn^ 
fo a non prof, was figned. Upon (hewing caufe why the ^ff^ 
and the non prof (hould not- be fet aCde, it appeared upon affida- 
vit that Henzeli and Lodge were agents or attomies ror the de- 
fendant, and had cincted^ px cq/t.we ejfoin: and therefore it was 
infilled that the defendant was in court by his attorney; and it 
would be abfurd to fry a man can effbin when he really appears 
b]^ attorney, or that he has a legal excufe for nOt appearing 
when it is plain he h^s a£led in the caufe by his attorney. It 
was alfo f;«id that no ejfoin lies in perfonal a£Honflr, Sj/fmnJj-v, 
Mayor ofTotnefs^ Sr. Geo. Cooh^s cafes ofpraBite^ 8. In the cafe 
of Barclay v. EarUy B. R. 2 Stra. 1 194. The defendant bdog 
foed by original, and arrefted on a fpecial capiof^ ca(E an e^iw^ 
and for want of the plaintiffs adjourning it, figned a mn prif* 
The court declared there was no cdour for the ^berr/. atid 
though the plaintiff had proceeded to judgment after he^ waa mm 
profed for not adjourning the efoin^ yet the court would' not fet 
afide the judgment, notwithitanding it was ailedged that the 
{daintiff was out of court, as the non prof had nerer been feta(ide. 

Pratt t Lord Chief Juftice— I cannot fay that effoins nuy not be 
allowed 10 perfonal a6lions, becaufe Coke in a in/i. on tbe &«/. 
cfMarlbridgeyfo. 125, 126* 1 3 7. fays that ef/Hns are allowed in 
perfonal aflions ; but this is a very obfolete praQice, and a great 
abufe of the law, as it is an unnecefTary delay of juftioe } Mid if 
the pmfHce is to be revitrtdy it yr^ be neceffary to mske a orr 
Older of courtt 
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Bidhurp J* — By the ftatute of effbim^ 21 Ed. 2. fe^> r 2* an An anoraey 
9ff(nn licth not wh«rc the party hath an attorney in his fvit^ ?*^Jf*^* 
'undhf feH. /^ nn effiin lieth not where the party wgs fcen in i,|* court l^^ 
courts An ejiin lies for an attorney though he is an officer of icamiot. 
the court ; but if he be feen in court he cannot fjbifs^ as was the 
cafe of Mr. Qi<frge WheeUr^ who was fecondary to prothonqtary 
John Berrett efq. and ^n attorney, and attended tlie hoidiag 
jhe effoin upon the iJoin-dAy of the fame term, wherein he ef- 
foined. Lord Chief J/d/ficC'^lt was faid, the po/ie was a fum- 
mons, ^ndiherefoxe the defendant might well ejoin; but it is 
not fo, it is only a prefixing of the day for the defendants to 
appear at Weftmlnjler ; here is an attoniey appears to have en- 
tered \ht ej^in^ akid therefore it is void, and muit be [<i afide, 
fnd all ^oceedings thereon.* 
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Freeman^ on the Demife of Vernon alUs Bund^ 
verfus Weft, C. B. 

EJECTMENT of a toft and certain lauds in Charlton in thq a i«fe for 
} pariih of Cropthome in the county of Worcefter^ tried at tbc *'vc» to be- 
)aft fummcr affizcs before Mr. Paran Smythy wlven a verdia was 5),° o?"i*'^ 
fcmnd for the plaintiff, fubje£t to the opinion of the court upon date thereof, 
this cafe^ (viz.) It appeared in evidence that the dean and chap* •^ ^>fio 
ta otWirctJer were fcife4 in right of their church of one of t'S!!J^^d^f 
ihe ; manors of Charlton in ihe (Hid parifli of Crtptbcrne,. 2nd ^ood, and 
being fo feifed, by indenture bearing date the 26th day of No^ ^^ "o^ ^* 
j f /LOdiV 1750, between the dean and chapter of the one part, and ^^y^f^ll 
thcrpldotiflTs leflbr of the other part, the dean and chapter for hold co com- 
» vttlm^le confideration granted the jfaid manor of Char/ton (of ^^J^^^ '^'^ 
vloch the premilies in qeeftion are part) to the plaintiff's Icffor, *''*'"^*** 
fo^bold to mm and his hcixs/rcni the day of the date thereo(v for 
the Itres of three peiribns who are ^11 living, under t!)e yearly 
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rents therein referved ; and in the leafe power is given hj the 
dean and chapter to Jf^U/lam Bund^ as their attorney^ to take 
poflei&on of the premifes, and to deliver feifin thereof to the 
plaintiff's leflbr, according to the tenor, e(fe£t» and true meau- 
ing of the faid leafe ; in purfuance of which power, fnfin was 
delivered of the premifes by the faid WWiam Bund to the plain- 
tiff's leffor on the 28th day of May 1 75 1 • 

. It was objcded on behalf of the defendant, that this is a leafe 
of a freehold i and being made to commence infuiurof is there-^ 
fore void. 

The queftion for the opinion of the court is. Whether this 
leafe, as it is made to commence from the day of the d^fe 
thereof, and feifin being afterwards delivered on the ^8th day 
of May following, is good or not ? 

This cafe was twice argqed at the bar, in Eqfler term laft by 
Serjeant Nares for the defendant, and Serjeant Hetviit for the 
plaintiff; and in this pre'fcnt term, by Serjeant Afpinal for the^ 
defendant, and Serjeant Burland for the plaintiff. After tim^* 
taken to confider, the Lord Chief Juf^ice delivered the opinion 
of the whole court, and gave judgment for the plaintiff. 

Lord Chief Juftice Pratt— Wt muft not overthrow eftablilhed 
principles of law. That a freehold cannot be conveyed to pafi; 
infuturof is a certain principle, and was grounded on the feudal 
law ; for if z freehold could pafs to commence in futuro^ there 
would be an abeyance and want of a tenant againfl whom to bring 
^ precipe, and the law will not fuffer the land to be in abeyance 2. 
fingle day, if polEble to prevent it, for if it might be without a 
tenant of the freehold for one day, why not for a year, or 5Q 
years ; indeed, at this day, th^re is not fuch abfolute ncceflity 
that there (hould be an adual tenant of the freehold, as for- 
merly when real adiions were the only way of trying titles to 
land, and which real nvriis can only be brought ag^inft the 
tenant of the freehold, becaufe at this time, and for 200 years 
pad, the fiditious adion of ejeElment againft tSc tenant in pof- 
feffion is, and has been the univerfal praSice of trying titles to 
lands and tenements ; and therefore if ever there was a cafe 
where the aftutia of judges (to overlook niceties in the law, and 
to get over diliicultics of firft principles which flood in their 
way) was commendable, this is that cafe. The old principle 
of law, that a freehold cannot pafs to commence in futurOf has 
no good reafon or ground to (land upon at this day ; but with- 
out faying rny thing againft that old law, we may in this piarti- 
cular cafe, ^'ith the authority of our forefathers, determine thi& 
. to be a good Ipafe. 
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Tke obje£lion to it is not much to be favoured ; it is to over- 
turn a deed made upon good confideration } it would make voi4 
a great number of church leafes, which are penned in the fame 
waj, and occaiion much inconvenience ; ut res magh valiaf quam 
pereai Is a good ground for us to (land upon ; and therefore wi 
are of opinion with the cafe in Moor 637. 759. that xht freehold 
remained in the dean and chapter after the date and making of thQ 
leafe, and untAfeifin was delivered by the attorney to the plain-* 
tif Vleflbr, according to the tenor, effe£t, and true meaning of 
the (aid leafe, and tken^ and not before^ \ht freehold pa fled out of 
the dean and chapter to the plaintiff's It^fTor. The liver j of fetfin 
is the only powerful opeiratlve tranfa£]bion ; for if, in this c^e^ 
nothing had been faid of livery, either in^ or dehors the deed, 
nothing would have pafled by the leafe till the day of judgment. 
Courts have determined, that if livery be made by the leffbr him« 
felf, after the date in the deed, it (hall controul the cxprefs day 
in the deed, and make fuch a leaie as this, {habendum a die dat6s,) 
good I What diflerence therefore can there be between this, and 
^l>en it is done by the IcflTor's attorney^ according to the tenor, 
^ff^Q, and true meaning of the leafe, fix months after the date^ 
/^ is ftatcd ? No difference at all. Hde Palm. 30. Dean and 
Chapter of JVorceJter^s cafe there cited, was a leafe for life to 
Eminence a die datus, and a letter of attorney ro make livery 
^^^ next day, which was made accordingly, and adjudged a 
V^Od leafc. By the warrant of attorney to deliver feifin in the 

8*'^lcnt cafe,' the intention of the parties was, that the deed 
>ould be fubftantiated by the livery, and in the mean time the 
""^chold was in the grantor ; fo that without faying any thing 
*|8Hinft the old law, that a freehold cannot pafs to commence in 
f^ura^ we give judgment for the plaintiff, and order the pofiea 
^ be delivered to him. 

Cafes cited by Serjefant Nares upon the firft ar^ment. i Ld. 
•'^iii. 84., 3 /.fv. 438. &/i. 413. I Rol. Rep. 22(). Hob. 
314. 2 Sulf. 304, 5, &c. 2 Rep. 55." 

Cafes cited by Serjeant Ti/ifm//. Co. Litt. 52. b. 48. b. as to 
feoffment and feifin. Moor 636. RoL Rep. 402. By Judge 
^burfi. Palm. 30. Cro. Jac. 153. 

. Cafcs cited by Serjeant JJuri^W; Perk. fee. i^iy, t Rol. Mn 
BaS. in point. Cro. Jac. 153. 563. Hob. 314. margin. 3 Rep. 
55* By Serjeant Afpinal^ 30 Ed. 3. 3i.f &c. 

,. N. B. The court faid they would prefumc that the pQwer givei? 
ta t&e attorney was to make livery at any day fubfequent to the 
iegfe; ^vhic^they faid was the true mesming of the deed. 

M4' N/S. 
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N. B. Mr. Jufticc Wilmot^ at a trial of an ejcdmeot tearmtxlf 
upon this fame Icafe, was of opinion^ that /f-^m the iatt^ vn6frm 
the day of the datey was the very fame, ana both indoded the dmjr* 
Vide l,d, Raym. Kelh and May, contri Ld, Coke. 

N.B,' Mr. Baron Smythe at the trial was of the (ame opinion 
with the Common Pleas, and that the leafe was ^ood for the 

iamc reafons nearly. ^^ . 

French qui tam, &cc. verjus Adamy. • G. B- 

A mtnmty 'THIS was an aQton of debt upon ^tjlat 5 jB/w. cap. 4.^ 3r, 

m»Mr«det againft the defendant for ezercifing the trade of a carpenter^ 

at he bat cotitrary to the ftatute, he not having ferved an apprenticefhip 

%vorkedator to that trade ; ifl|ie was joined upon nil deiet^ 2nd tried befor^ 

kmjuru ' ^ ^^^^^ Juftice Pratt at J^cfimnfttr. It appeared in evidence 

St the trial, that the' defendant had worked or ferved as a fervan^ 

for feven years in the trade of a g/azier^ and fof fome tinve a£tef* 

•Vards exercifed that trade as a mafter ; that afterwards he exefu 

cifed the trade of a carpenter for the fpace of nine years^ and if- 

was proved that he well underilood that tsade, * 

It was objeflcd by Serjeant Nares for the plaintiff at the trial, 
tliat the defendant being originally firft bred up to the trade of ^ 
glazier^ he could not now follow two trades, both earpenier afid 
glazier : and whether he could or no^ was the qaeftibn refervcd 

for the confideration of the court. 

CttT/^— All the judges of Eftglatid at a meeting lately re^Fcd, 
That if any man as a mafter had exercifed and followed any trade 
as a mader without interruption or impediment for the term of 
fcvcn years, he' was not liable to be fued pr profecuted upon the 
ftatate of the 5M of Eli%. Alfo if a man hath followed twQ,ot 
more different trades for the term of fcven years, or more> be 
(hallnofbe liable to be fued or profecuted upoti this ftatute«. 
There is no law agai^ft one man's following feveral trades at 
this day ; there was an ancient (latute made the yj Bfd, 3. cap^ 61 
that artificers or handicraftfmen (hould ufe but one myAery, 
and that none (hould ufe any royftery but that which nc had 
btfpre that time chofeti and ufed ; but this reftraint of trade zn^ 
traffic was immediately found prejudicial to the commonw(;alth« 
ar)d therefore, at the next parliament, it was enaSted^ that all 
people (hould be as free as they were at any time before the (aid 
ordinance. 1 1 Rep. 54. a. And Coke fays, it- is to be dbferyed, 
that a£Vs of parliament that are made againft the freedom of 
trade, merchandizing, handicrafts, and myfteries, never livA 
long. 4 InJ}. 31. Without the l^ft doubt in the court, a man 

ma| 
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-fnsf fidtow twcn^ trades if he has worked at or followed each 
trade fisirqr.yearf; Mr- ^Harrifin of Red^Lyon^Square ferved ai| 
apprsflciceihip to the trade of a carpenter^ but for twenty-Qx 
y^ars he has been' a watch-nraker^ and though he never ferved as 
an apprentice to the trade qf a watch-maker, is the beft makeir 
of tirae-jneces in the world| and the parliament has given him 
5000/. towards finding out the loi^gitode by the help of h79 
watches or time-meafurers ; and (Hall this man be hindered from 
making watches, and exerciCng the \x^^^ pf > carpenter alfo if 
he plegfesi Per toiam curiam — There mud be judgment ior the 
dcfeodant, and'the fofteamxA be dclivcjr^d to him; Serjeant 
Nares for the plaintifi*^ Serjeants Burland and Glynn for the de- 

Fan^Efq. verfux Turton &? al., Affignees of Spar-* 
row, a Bankrupt. C. B. 

^ROVER for a certain quantity of coals ; upon Not guihj^ 
* there was a verdift'for the plaintiff, fubjeft to the opioioii/ 
of the court, upon the following cafe made at the aflizes : 

y. £., in confideration of f6ooi^i grantSi bargains, and fells One who 
to"Sfij/*fw, his executors, adminiftrators, and affigns, a certain »>"»•■ coal- 
wine of coals, referving a rent and a certain quantity of coals to "'^'jhSu* 
fccddlvelrcff to the faid J. S. every year, >^ith power of re-entry the coaii, h 
Mcafebf non-payment : there is no limitation of time or Urm^ not a trader 
hat it is a falc and purchafe of the whole mine fo long ^s any IJitiwof 
^^b are to be gotten therein ; Sparrow worked . the mine and btakrupc 
^^ the coals, and, then committed an a£l of bankruptcy ; after^ 
^^nh,-i3 O^, 1 761, he affigncd all the coals he had got to the 
^mtiff ( the defendants, as affignees of Sparrow^ under a com- 
^^flSon of bankruptcy claimed and took away the. coals, and 
*^ether the buying the coal-mine, working it, and felling the 
-Jl^^t can make him liable to be a bankrupt within any of tlic 
^^eis concerning bankrupts ? was the quellion. 

y 

Setjeant Daiff for the defendants — Sparrow is a buyer, and 
'^ a farmer : i admit the buyer of an eftate is not a trader, .but 
*^ J:iuyrr of part of the profits of an eftate, if he fells the fame 
^Saui an4 endeavours to get his living thereby, is a trader ; as 
. Ppc^'a ms^ii upon the exchange bqys the produce of a planca-. 
^1^* al! the canes which (hall grow upon it next year, and fells 
r^'£ime; or la. timber-merchant buys wood growing, and fcIU 
^y Or the like as to Hops, com, bV. 

Chief 
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Chief JuRice— When he buys the timber, the corn, fifr* 
ftanding, what does he buyj fomething real or pcrfonail ? 

Davy^^Whin one buys as much coal as he can get in a cer*' 
tain field, it is a perfonal thing in the buyer. 

Gculd J,— Would not an ejedment lie for this ? 

Chief Juftice— »Mo(l certain^ an eje£bnent would lie# 

Davj^^Sparrow did not buy the mine, only the profits of it« 

. Chief Juftice— It \s z chattel hiterejl in the land, and would 
go to executors. 

Davj^^December 19, 1707, Lord Cow^r determined that a 
buyer of coals in the mine is not a trader within the (latutes of 
bankrupt, but if he fells them together with others that he bought 
at market, then he becomes a trader within the ftatutet of bank* 
nipt. 

July 1757, Newton and Newton. A buyer or farmer of alum- 
works cannot be a bankrupt ; held per Lord Mamfidd. 

Chief Juftice-^ How many witnefles are requifite to a will of 
this intereft in the coal-mine? Three, certainly; it being an 
interefl: in land. Before the ftatute of Geo. i. c. 24. it was a 
doubt whether a farmer could be a bankrupt \ now by that (bu- 
tute it is clear that he cannot. I think we can have no doutlt in 
this cafe ; and thajt we have no occafion to hear my brother Nares 
on the other fide, unlefs it is defired to be argued a fecond timei 
I never was fo clear in any cafe in all my Uft, as that Spasrrtim 
was not a trader lis^ble to bankruptcy. 

This intereft in the coal-mine is a chattel, it is ^uite an uncer-« 
tain intereft, becaufe nobody can tell ho^Hr long coals can be got i» 
it is like an eftate by elegit, ox Jlatute^Raple, which lafts as long as 
the debt is not wholly fjitisfied) fo this intereft will laft at long as 

Uncertain ^^^^ ^^^ ^"7 ^^^^^ ^^ ^ '^^^' ^ ^^ '^ ^ temporary intereft in 
intereft* %f\ the land, yet ftill it is a chattel intereft, and will go to executDrs^ 
^cieciftort. for it is a certain rule, that uncertain interefts always ga to ex^ 
cutprs, they can go no other way, if undifpofed of by wilL 

GquU J. having fome little dOHbt| the plaintiff's eoukifid weic 
ordered to go on. 

Serjeant 
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Serjeant Naref for the plaintifF. 

iy?» This is a bargain and fale of all the mine, defcribed to 
be ftaked, and marked out with boundaries^ with a claufe of 
re-entry in the feller, in cafe of non-payment, ^c. Mines are 
things of inheritance, and cannot poflfibly be deemed mer- 
chandize, fo that a trader or dealer in mines can never be deemed 
liable to bankruptcy. 2 If^ms. a.^o, 1,2. EjeElment lies of . 
wimsy 2 Stra. 1 142. a fine may be levied of mines, til. De con* 
ventione in the Regifi. 165. b* &hep. Touchflonej 10. Brown* s 
Finely 15. ' 

Chief Juftice — A fine may be levied of water-works, and a 
recovery may be fufiered of every thing whereof a fine may be. 

Nares — 2dly, He who is liable to be a bankrupt, muft be 
*« a perfon ufing the trade of merchandize by way of bargaining, 
** exchange, bartering, cbevifance in grofs or by retail, or feek- 
** ing his living by buying and felling .'' Scejiat, 13 £//z. r. 7. 
I Joe. 1. f, 15. 21 Jac. 1. f. 19. It furely is not merchandize 
to buy a coal-mine, no more than it ]& to buy any other eftate, or 
cfiattei ihtereft in land whatever^ 

Lord Chief Juftice — The fingle queftion is, Whether Sparrow 
^SKi be deemed to be a trader within the true meaning of any of 
|jie ftarutes made concerning bankrupts ? I am very dearly of 
opitiioii he cannot. The ftatute of 21 Jac. j. cap. 19. is tb^ 
rttUng ftatute whereby this matter muft be determined : the per* 
fon who (hall be deemed a bankrupt is thus defcribed, viz. 
tft^ He muft be, a perfon ufing trade of merchandize, £5*r. Or, 
^JUf^ One feeking his living by baying and felling. By buying 
and felling wliat ? Surely, not by buying an intereft in land, and 
felling the profits thereof. This can never come within the idem 
of ufing the trade of merchandize, or getting a living by buying 
atid felKng in the fenfe of the logiflature. From the idea we 
lulve of merchandize, the line may be drawn between the land- 
owKer and the merchant ; one woul4 wonder there could ever 
have been any doubt about a farmer ; for if every buyer and . 
fidfer was liable to be a bankrupt, many of the firft peribns in 
the kingdom might be liable to be fo* Whatever the owner o( 
land in fee may do, furely he who rents it may do the fame : i( 
tbe former may be a buyer and feller^ and not be liable to he a 
bankrupt, Why may not the farmer be fo alfo ? His tilling the 
iMd, hu{bandry, and ftock on his farm, are known to every 
body ; yet he feeks his living by buying and felling. So an inn^ 
keeper^ xvifiualUr J and an ale~houfe'heeper^ get their living by buy- 
ing and feUing ; but their way of buving and felling is not within 
(he meaning of any of the ftatutes ot bankrupt. The buying and 

felling 



ij2 Trinity Term, 3 Geo. III. 1763. 

felling which is within thofe (latute9 is to be confined toperfocs 
vj\io liye by a credit gained on an uncertain capital ftock. 

The cafe at bar is this : One buys, another fells fa m:iny feet 
of coals, to the buyer, his executors and adniiniftzatorsi for a 
grofs fum ; the buyer works the mine and fells the coals ; and 
now it is faid he ufes merchandize, becaufe he i& a eoal«mafter \ 
bat I think there is no difference between a leafe for jear^ and 
this cafe of the coal-mine ; Sparrow clearly had a chattel in* 
tereft in the land, like an d^it^ as was (aid. Though a smme be 
an inheriunce, yet it may be fevered from the inhcritaooc by 
the grant now made ; but it is certainly an intereft in the Ipqd ; 
if it is not fo, how is it to be confidered or received ? llierc i^ 
no doubt but an ejedlment will lie of it, that a fine may bfs levied 
of it, and that a will of it tequires three witnefies ; thioga ao» 
nexed to the Und. while (landing and inherent in it, as tirpest 
lead, coals, life* while they are fo, are real edate and inherit- 
abTe, but as foon as fevered they are podrfonal eilate; while a 
cbaUmhie is undug it is part of the inheritance ; a graveUfit 
granted would be a chattel intered in the land until it was 
worked out, and if the grantee were interrupted in woriung kg 
he could have nothine but trefpafs. If Sparrow was neither the 
farmer, nor owner of this coal-mine^ Who was he ? He muift be 
one or the other ; and neither the owner or farmer of an in- 
terefl in land by buying and felling die fame, or profits thereof, 
are liable to bankruptcy. The cafe of the alum^works is much 
fironger than this% The cafe of a brlckmaker is very difierefiti 
the earth is manufa£lured and turned into quite another thing | 
but coals carried to market are the fame ^ they were found in 
the earth. Upon the whole, it is impoffible to make thi$ man a 
trader within the nieaning of the (latutes concerning bankfupts. 

C/iv/— I am of the fame opinion. If the owner of a colliery 
fells coals, he cannot be a bankrupt \ p4r Lo^^Sommers. 

• Bathurft — I am of the fame opinion. 

Gould — ^I am of the fame opinion as at prefent idvifed, but 
am not againft having the matter argued afccond time, if the 
parties defire it. 

But it never was argued again that I have heard of; fo that 
the plaintiff muft have entered his judgment upon the ver^ 
did, which was for him, ' 
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Hkwkins, Efq. verfus Wallis, Efq, G B. 



'T'RESPASS for nailing trees up againft the plaintiff's wall ; Trcfpaft. 

•* ' Not gniity pleaded; vcrdift for the plaintiff, fubjctt to the "^^^ 

opinion t>f the court upon this (hort cafe. eafement 

^ mud plead 

The fads of the trial were, that the plaintiff was pdffcffed of a '" ^P«"^y- 
certain greenhoufe, the back M'^all whereof adjoined to the de- 
fendant's clofe, and that the defendant nailed the trees growing 
in hisrcloie to the wall of the plaintiff's greenhoufe, which was 
the abfdute prop>ert7 of the plaintiff, and that tlie defendant had 
iifed fo to nail his trees to the fame wall for 30 years lad pnfl, 
without interruption ; ' it was inQfted that this long ufage was a 
poffirffion of the back part of the wall in the defendant, though 
the pc6perty of the wall was in the plaintiff. But per curiam*^ 
It was refolved that this was no poffeffioh in the defendant, but 
an ea/ement only, and cannot be given in evidence upon the ge« 
neral iffue ; for whoever claims* an eafement muft plead it fpe- 
ciaHy s \ii^ judgment was given for the plaintiff. Gould J.— 
Soppofe the wall falls down, it being the plaintiff's property and 
fence next to defendant's clofe, the plaintiff muft rebuild it, or 
the defendant might have an a£lion againft him. 

AnonjiDous. C. B. 

rxEST on a bond with condition to pay a certain fum of money Debcon a 
r^ M *r before fuch a day ; the defendant craves oyer of the ^'>n<* «<> l«f 
bondi and fcts forth the condition, and pleads payment of the JlforVfuchl 
money before the day, to wit, that he paid it on fuch a day \ day, pay. 
the blaintiff demurs, and defendant joins in demurrer. meocberbre 

Burland for tht plaintiff obje^ed, that the defendant ought day, b good, 
not to have put in iffue the particular day whereon he paid the 
money, but ought to have pleaded that he paid the money on or 
before the day. But per r^r/^z/»— -The defendant has pleaded 
that he paid the money b^ore the day, according to the condition, Cro. ju. 
which is in the disjunctively to pay on or before the day,; and the 434- 
demurrer admits the plea to be true, and confeffes the money 
Was paid before the day, fo the defendant muft have judgment ; 
but the plaintiff moved for leave to withdraw his demurrer, and 
^t€f\j,9 upon payment of cofts } which was granted. 
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Wolferftan verfus The Bifiiop of Lincoln and 
Whitehead, Clerk. C. B. 

Qoare im- ^UARE impedit to permit the plaintifF to prefent to die north 
^^ «*V^ mcdiety of the church of Great Sbeepy in the county of 

Leicejler ; the phintiflT's title fet forth in the declaration is, that 
Elimabetb Vincent^ widow, Was feifed in fee of the advowfon of 
the north mediety of the faid church in %to% and being fo 
tlie record feifed^ prcfcnted fyUliam Vincent her clerk to the fame, it being 
ATdST* ^ vacant, who was thereupon admitted, inftitutcd, and indn^ed 
tern in the thereto ; and the faid Elizabeth being fb feifed, and the faid north 
fecood year mediety bebg full of the faid WilHam Vincent^ (he (Siheabetb) on 
fe twT*" ^^ ^^^ ^^J oiMa^^ in the year of our Lord 1724, died feifed 
^' of fuch her eftate in the advowfon, upon whofe death the^Eune 
defcended to the faid WViiam Vincent her fon and heir, whereby 
the faid IVtlkam was feifed thereof in grofs in fee \ and be being 
fo feifed, and being fo incumbent of the faid north mediety* 
afterwards, on the i ft day of OBehet 1740, made his will in 
writing, and ^thereby devifed the faid adyowCon'ttnto ERxabeA 
Vincent and Hannah Vincent^ fpitifters, his daughters^ and their 
heirs, equally to be divided bttwecri them ; and afterwards^ on 
the I ft day of March 1740, died feifed of fuch bis eftate in the 
faid advowfon^ and incumbent of the north mediety of die iatd 
church, upon whofe death the faid Eiizabetb and Hannah Vw" 
cent, fpinfters, by virtue of the faid devife, became and were 
feifed of the faid advowfon in grofs in fee ; and the faid north 
mediety of the faid church became vacant by the death of the 
fold William i and the faid Elizabeth and Hannah Vincent, <pin- 
fters, being fo feifed^ and the faid north mediety of theiaid 
church being vacant by the death of the faid JViKam, it belonged 
to the faid Eiizabeth and Hannah Vincent ffprnAers, to ptefent a 
fit perfon to the faid north mediety of the faid church fo vacant^ 
and one Hannah f^incent, widow, ufurping upon the faid \EJixa^ 
hetb and Hannah Vincent, fpin fters, prefented to the fjiid north 
mediety of the faid church fo vacant Sihoefter Vincent her ckrkf 
who upon the prefentation of tbe faid Hannah Vincent, widow^ 
was admitted, inftituted, and indufled thereunto \ and the f«d 
EEzabeth and Hannah Vincent, fpinfters, being fo feifed of tiae 
fiiid advowfon, to wrt, the faid Eiizabeth of one undivided moiety 
thereof, and the faid Hannah Vincent, fpinfter, of the other un« 
divided moiety thereof, (he the faid Elizabeth Vtnceni, fpinfter, 
afterwards^ to wit, on the 2 2d day of January i757f at Cfremi 
Sheepy, by an indenture then and there made between Thomas 
Cre/ley, Gent, of the firft part, the faid Elizabeth Vincent, fpin- 
fter, of the fecond part. Sir Nigell Grejley bart. and Brands 
Vincent efq. of the third part, and Silvefier Vincent, clerk, of 
the fourth part, (the fecond part of which indenture f(paled with 
15 the 
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die feal of the {MEliMabith Vincent^ fpinfter, the faid plaintiflF now 
brings into court,) in confidcration of a marriage then intended 
between the &me Elixabeth and the faid Thomas Grejlej^ (he did 
grant to the faid Sir Nigell and Francis her Undivided moiety of 
the faid advowfon of the north mediety of the faid church ; to 
hold to them and their heirs, to the ufe of the faid Elizabeth in 
fee, untU the (aid intended marriage, and from and after the 
faid marriage, to the ufe of the faid Elizabith for her life, and 
firoai and after the determination of that eftate, to the ufe of 
die (aid Sir Nigell and Francis and. their heirs during the life of 
the faid EHxabeth^ and from and after the deceafe of the (aid 
E/isabetb to the ufe of the faid Silvejler Vincent^ his executors* 
&fr. for the term of 200 years ; and from and after the deter- 
minarioa of the faid term to the ufe of the faid Thomas Grejlty 
for his life, and from and after the deceafe of the furvivor of 
the faid Elizabeth and Thomas Grejlej to the ufe of the faid Sir 
Nigell 2nd Francis and their heirs for ever; which faid marriage 
afterwards on the firft diy of March^ in the year laft mentioned, 
at Gre^ SSiepf was had, whereby and by virtue of the faid deed^ 
and by force of the ftatute for transferring ufes into poflefBon, 
die faid Thomas Grejley and Elizabeth his wife becstme and were 
feifed of the; faid moiety of the faid advowfon in right of the 
iubi EHxakib as of freehold, for the term of her life, the re^ 
mainder belonging to the faid Sir Nigell and Francis and their 
beirt during the life of the (aid Elizabeth^ the further remainder 
thereof belonging to the (aid Silvefter Vincent^ his executors, C5V. 
for the term aforefaid, the further remainder thereof belonging 
to die (aid Thomas iot his life, and the ultimate remainder 
tiKteof belonging to the (aid Sir Ntgell and Francis and their 
heirB 1 and the faid Thomas and Elizabeth being fo feifed of the 
laid imdivided moiety, the remainder.thereof belonging as afore- 
faid^ and the (aid Hannah Fincent, fpinder, being fo feifed of 
the Cud other moiety, the faid north mediety of f^id church be- 
came vacant by the death of the (iril above-mentioned Silvefter 
Fhcent, whereupon the laft-mentioned Elizabeth^ and Hannab 
Fineenif fpinfter, prefented the faid Thomas Grejley their clerk, 
who upon the fame pre(entation was admitted, inftituted, and 
iadttAed into the faid north mediety ; and the faid plaintiff fur- 
ther fajt, that the faid Thomas Grejley alid Elizabeth his wife 
-being u> feifed of one moiety, the remainder belonging as afore- 
find ; and the faid Hannah Vincent^ fpinfter, being fo feifed of 
the other moiety, afterwards on the 9th day of Novefnber 1759, 
at Great Sbeepy^ by indenture between Thomas Grejlej and Eliza^ 
heth his wife m the firft part, the faid Sir Nigell 2nd Francis of the 
fecond part, the hid Hannah. Fi/icentf fpinfter, of the third part, 
the faid Hannah Vincenty widow, of the fourth part, and the faid 
Edtmnt (the plkintifF) of the fifdi part, (which indenture the 
plaintiff brings into court,} the (zid Thomas 2nd Elizabeth^ Sir 
.MgrZf. and Frarteis^ did frant the faid moiety whereof the faid 
■Thomas and Elizabith were fo feifed as aforcfaid| and d^ faid 

remainder 
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temainder thereof fo limited to the faid Sir Ni^ell and 'Frahctt 
and the faid Thomas^ to the faid Edward (the pl^intiflF) ; tSohave 
Gnnttbtbe and to hold the faid l^ft-mentioned moiety to the faid Edwmri 
Sf rf^ and his heirs \ and the faid Hannah Fincini, fpinfter, by the 
adfowfeii. ' ^^^^ indenture, did grant to the faid Edward the faid other 
moiety of the faid advo^on j t6 have and to hold the fame to 
faid Edward and lus heirs ; by stttiit of which faid iodentvie 
he became and is now feifed of th6 faid advofwfoh in erofs, as 
of fee and rieht* And the faid Edward fixTthci fayst that by A 
Sutate ftatute made m the aid vesrr of Hertrj the 8cb» it wsU enaAed, 
^'•!!^^ 1 (9mong other things,) tnat if any perfon or perfons having ont 
121^ ' ^' benefice with the cure of fouls of the yearly valtie of 8 /• or abdre 
ihould take any other with cure of fouls, and be inftituted and 
inducted in poflei&on of the fame, that then inrniediatclv after 
fuch pofleffion had thereof the iirft benefice (hould be adfudged 
to be void \ and that it (hould be lawful io evety patron, having 
the adfowfon thereof, to prefent another, and the prefentee to 
hate the benefit of the fame in fuch manner as though the hi- 
cambent had died of refignedi any licence^ union, 6r other 
diijpeirfation to the contrary thereof obtained notwitlsftanding ; 
as by the faid zGt (among other things) more folly appears ; 
and the faid Edward fays, that the faid benefice, at the time of 
making the faid ad, and at the time the faid Tbomas GreJUj iHs 
admitted, inftituted, and induced thereto, was and (till is a 
benefice, with cure of fouls of the yearly value of 8/., and the 
faid Thomas GreJIey being fo admitted, inftituted, and indtt£ied 
into the faid north medietv of the faid church, and the faid Ed* 
ward being fo feifed of tne faid advowfon, afterwards, on the 
22d day of Decemter 1759, the faid Thomas Gre/ley ^cceptti and 
took another benefice, with cu^e of fouls of the yearly vah»e cf 
8/., to wit, the rcQory pf the parifll church of Siak in the faid 
county of Leict/ltr, and afterwards, to wit, on the aad day of 
December lad mentioned, the faid Thomas Grejkj was admitted, 
' inftituted, and inducted into the faid chm-ch of Seale^ whereby 
and by force of the f^id (latute the north medic ty of the faid 
church of Great Sheepy became void, and the faid Edward was 
ieifed of the advowlon of the faid north mediety of the (aid 
church of Great Sheepy as aforcfaid, at the time the fame fo be* 
came void, and ftill is fo feifed thereof) and h^ realbn of the 
premifes, and by force of the faid ftatute, it now belongs to the 
laid Edward to prefent a fit perfon to the faid north mediety of 
the faid church of Great Sheepy^ and the faid Bifiap and Thomas 
Whiuhead unjuftly difturb the faid Edward therein, to the da* 
mage of the faid Edward of 360/., and therefore he brings this 
fttit, ISc. 

PiM, that The bifliop by his plea favs, that the north mediety of die 

the bifrop church of Great Sheepy is in tne diocefe of Lineoln, and tbpt be 

dSi^rbv^M claims nothing therein, or in the advowfon thereof, except tbf 

•f^iiiMy. adoui&oiii ioftitntioo, and induAion of parfons dwrriat^ and 



TRiNiTt Tbrm, 3 Geo. IH. 1763* 177 

the ^tooval of them therefrom, aod all fuoh other things belong- 
ing to^ aoJ as ordinary of that place; and the h^f further 
fars, that the plaintiff osght not to have his a£kiori againft hinip 
becanfe he fays that the f;iid Eltzaheth Vkuent^ widow> waft 
feifed^ £^r. (^ind admits tlie title as fet forth in tlie declaratton^ 
down tUl the prefcntation of the faid Thomas Grejlty^) and (then 
he fays; that by the fa'ul a£b of parliament it is enaded, (as in 
tbe faid ikdaradoii mentioned,) and tlrat the faid benefice of 
Great Sbeepy^ at thfe time of the making of the faid* ad» and at 
thetNiteot the admifhon, iniiltutiony and indud ion of the faid 
'^bnrnu Gre/!fy\ and from thence was and ftill is a benefice with 
cett of fouls of the ycirly value of 8/. as the piaiittiiT has above 
aUeci^di *but the faid bijbap further fays, that the faid Tbomat^Stt^ 
Grtfiif beinpr (o admiued, inftitotcd, and iodu^led into tbe laid "^l* ?5J|* 
Wlh mediety of th- church of Grftii Sbiepy^ and being incum- St. 
Iwat thereof^ he. the f.iid Thomas Grs/Uy^ on the 31ft day of 
Odi^i759, accepted and took the faid rc£):ory of the parifli 
churcfa of Stalc^ and was then and there admitted and infiitidid 
intotbe-fime rcflory, as by the plaintiff is alledged, which faid Blftop 
wAsry-of Stale then was, ami is, a benefice writh cure of fouls ^*^^ 
oftljcyoariy value of a/., whereby an^ by force of the ftatote jS"/^Z[iI^ 
afordaid tbe north mediety of the church of Great Sbeepy be* tim.ioo to 
woe vacant ; and the hi^^pf further fays, that the faid north ^! '^^^ 
'wdiciy of tlie church of Grgsat Sbeepy was, remained, and con- dJ^^nued 
tinued fo vacant from the time that the faid Thomas Grefiey ae^ void fix 
^andtM the fa'rd reftory of the church of SeaU^ and was X^Mhllt**** 
f^^tei and inflituted into the fame as aforefaid, for the fpace of time he col«; 
f« whote montljs then next foWowing, whereby the right of Uicdby 
collating to the Ciid north mediety of the church of Great Sheepy *^f^** 
«^oi?ed to the faid hl/bop ;»s orditiary of that place, by reafon of 
ilic lapfe of time aforefaid \ wherefore the faid biihop, after the 
faid fix months from the time that the faid Thomas GreJUy ac- 
^ptrd and took the faid redory of Seale^ and was admitted and 
i'psiAtd iit^ the fame, were hpfcd, collated the faid north 
™c<li«ty of the church of Great Sheepy on the faid Thomas IVbitt^ 
^hii chsck, .and caufed the faid Thomas Whitehead to be infti- 
^^ and iniu£ted into die fame, by reafon whereof tbe faid 
^^3s Whitelxad from thence hitherto hath been, and ttiil is^ ^^i ^ 
P^ of the faid north mediety of the church of Great Sbe^ 
'^^rbned in the fame^ and this the faid UJhop is ready to^- ... 
^*ify i wherefore he prays judgment if the faid plaintiff, with- ,:^>;-.^/ 
^^fligqing fo«ic'f}>eGial. impediment in the power of him tbe ^ "^ 
'f^ Hfi^ ought to have his faid a6lion agai»ft him. J9. Pook» 

, Aid the faid Thomas makes defence and fays, that he is parfon incumbf nt*t 
^^Mfenee «f the faid mpdiety, of die colbtion of the faid ^?!'^**'^^ 
%ti^nd ivrtlwr &ys, that the fame became vacant fay the faid h^d^the^^* 
Jy"*^ Crifiej% acecptinfs.and taking tltt re£tory of Seale afoTD- church mi 
^ oatl»Aih, day of. Ol^cka: x.?sy» 9ul & rcmaiued vacant A« t»y 
ht.\l. ^ ' N until ^^^'^ 
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tintil on the 20th Azyoi June 1760, on which day, at Great 
SBeepyt the faid bi/bop as ordinary by lapfe of fix months collated 
the faid Thomas Whitehead to the faid mediety of Great Sbapy 
then vacant ; and this he is ready to verify : wherefore he prays 
indgment if the plaintiff ought to have bis faid a£tion againft 
him. G. NarcJ* 

Reprcatioa The plaintiff replies to the bifliop's plea, that be ought not to 
to th«bi- }^ barred thereby from his a£lion again li the bijbap^ bccaufc pro- 
«?•?«*• lifting that he the plaintiff had not any notice that Grejleyhzd 
accepted the church of Seale^ and w^s admitted and inftituted 
^^mhelate thereto before the faid 22d day of December I750> for replica- 
Jj^J^J^' tion fays that Grefey was snJuSted in pofl'eflion of the faid rcc- 
duaedto(e^ tory of SeaU on the faid 2 2d day of December 1759, ond net Af- 
'*r* "n!?* -Z^'* ^^^ ^^^ within fix months after the faid 22d day of De» 
1759! Md^ «7wi/r 1759, viz. the 29th ol March 1760, by writing under 
widun fix bis hand and feal dated the fame day lad mentioned, he did pre- 
kT*'**/ '^' ^*"' ^° ^^^ ^^^^ bi/bop ptkc Thomas Hal/, his the faid plaintiflPs 
bifl^derltto clcrk, and requelled the bi/hop to admit and inftitutc the faid 
the1>ifliop, Ha/i to the faid noah mediety of Great Sheepy fo vacant as afore* 
who refttfed fgjj^ whom the bi/bop rcfufed to admit and inftitute thereto on 
1^ the faid prefentation of the plaintiff, and hindered him in the 

faid prefentation theieto \ but the bijl^op afterwards, on the 20th 
of June 1760, collated to the faid north mediety (being vacant) 
on the faid Thonuu Whitehead^ as the faid bijhop hath in his plea 
above alledgedj and this the plaintiff is ready to verify } and 
prays judgment and his dahiages by occafion of the faid hin- 
drance, and alfo a writ to the faid biihop to be adjudged to him 
Replicatiftn the faid plaintiflF. I'he replication to the incumbent Whitehead*^ 
c^mbenc't plca IS exa£lly the fame as the replication to. the bifhop's-plca 
plet. (only changing the biihop's name for the incumbcnt*s name). 

lliebiAop*! The HJhop rejoins, and admits that Grejley was induced into 
icioiiidcr. ^}jg church of Scale the 22d of December 1759, and that the 
piaintiflF within fix months from that d.iy prefented Hall his 
clerk, as the plaintiff has alledged in his replication ; but the 
h^bop further fays, that before the faid 22d of December 1759, 
Grejlty accepted the church of Scale, viz. on the 3 ill of OBober 
1759, and on that fame day was admitted and injliiuted to the 
faid church of Seale^ whereby and by the faid (tatute the laid 
north mediety of Slnepy became void \ and the bi/bop further fays^ 
that the faid Hall did not within fix months from the time that 
Grejley Was admitted and irijiituted to the church of Sialic or it 
any time before the collation of the north mediety of Greai 
Sheepy on Whitehead, and his being injlituted and induQed into the 
fame, prefent, or offer himfelf, or appear before the faid tifrof 
to be examined in order to his being admitted to the north me* 
diety of Great Sheefu but negleded fo to. do, whetefore the 
UAop, after the faid u months from the time Gre/Uj was ad* 

mitted 
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mitted and inftituted to the church of Seaie were elapCsd, collated 
Great Sbeefy on Whitehead^ and caufed bini to be militated and 
ladodM into the rame^ as the bi(hop has above alledged | witb^ 
out ibit^ that the bifhop before he collated the north medlety of 
Grtat Sheepy on Whiuhead did refufe to admit and inditute Hall 
to the faid north mediety of the church of Great Sheepy upon the 
did prefentation of the faid plaintiff, as the faid plaintiff hath 
ibore alledged \ and this the bijbop is ready to verify; wherefore 
be prays judgment if the faid plaintiff ought to hayc his laid ac* 
tion 3gain(l him^ ^c. 

The incumbent rejoins and fays» it is true th^ faid Thomas TlieincttiQ» 
Greftj was induced in polfcifion of the faid re£iory of Seale on ^t'* »•• 
d»c 22d day of December 1759$ and not before ; but fays that Uie J''*"^* 
wcdicty of the faid church of Sheepy bcpamc yacant by the £iid 
Gre/ley*s accepting the faid church of Sea/g on the 31(1 day q( 
Offoier 1759, and fo remained void until on jhc 2Qth day of 
^W i^dOf on which day the bj/bop collated Sheepy on this iQ* 
Cttmbent by l-ipfe; and the f^id incumbent further fays, that on 
the 31ft day of 0<?<9^r 1759 the plaintiff had nothing in tl^iQ 
•dvovfon of the church of Sheepy: and this he is ready to verify ^ 
jj^hercfore he prays judjjmcnt, and that the plaintiff may be 
i^^rred from having bis a£lion againft Ivi^if isfc* 

The plaintiff demurs to the bi/bop*s rejoinder, and (hews for Dcmontr^ 
Jpecial c^iufcs : 1. That it is a departure from his plea. 2. That 
'^ travtrfes matter not alledged by the plaintiff. 3. Tha^ itjd^l^ 
^ot traverfe the ifiduclion. 4. Nor does the bijMp fay whether 
♦"^ did or did not collate to Sheepy before the end of fi? months 
?*"ter the iWw^m of Thomas Grejley to Seale. 5. That the'rc? 
Joinder tends to put in iffue matter of laW to the country. 

The plaintiff'^ demurrer ^o the incui»bent*s rejoinder i^ Ipuc)^ 
"^tcfamp a^ to ;he bilhop's. 

The UAiQp and the incumbent feyerally joia in demurrer. 

^^Thb cafe was argued three times at the bar : the firft time in 
f^kry term 2 Geo. 3. ; the fecond time in Trinity term follow- 
^'^g; and the third argument for the plaintiff in EafterxtxtXk 
3 ^f9. 3.} and in Trinih tcri^ following for the defendant. 

A note tak^n of the firft argument for the plaintiff. It ap- 
pears upon thje pleadings that Thomas Grejley being incumbept of 
^ chiiitb iQ queftion, oi| the 31(1 gf O^^^at 17591 wa9 infti- 
^^'M to a (econd benefice with thjc cure of fouls, of the yearly 
^ue of 8/., and that on tl>e 2 2d of December^ and ttot before, 
*^ was inducted into the fame ; that the bijbop (I'uppofing the 

N 2 prefcn^ 
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How the law ftood concerning plunlities before the ftatuteof 
tiH.S. r. 13., and whether thM ftatote hath made any And 
"What alteration in the prefent cafe, may b^ firft confidered. 

* Anno One cannot well trace this matter farther back than the third 

"iJ9 council of Lattran^; for, but a few years before that time, 

^nd^Pope thcit-e was tio fuch thing as a lay patronage in this kingdom. Ic 

Aleiajiders. appears from the moft authentic ecciefiaflical writers, that from 

the latter end of the fixth century uYitil about the Conqueil, all 

oUationsy tithes f, (5*^. of a whole diocefe were the voluntary 

gifts of Chriftians, brought into one public ftock, and divided by 

order of the biftiop into feveral portions for the fupport of htm- 

felf, his clergy, the poor, and the reparation of churches. 

The parochial clergy in general li^ed with the bifliop in the 
dty, who fent them out occafionallf to preach the goipel 
throughout his diocefe, and every prieft received the oblations^ 
fsfc. within his own circuit, and brought them into the public 

(lock* 

In this manner were the clergy inflituted by the bi(hop ; and 
in whaifocver part of the diocefe a prieft vms (by his order), he 
wns (properly fpeaking) refident upon his cure ; for rcfide&ce 
then was relative to the whole dioccpp, as it is now to a fingle 
pariih. Sherlock the Bijhop xf Ltndotfs Charge to his Clergy^ cnm 
1 75p, touching pluralities and non-cefidence, page 25. 

Although feme writers afcribe the divifion cA parifbes to Arch- 
biftiop Homrius about the year 636, from the authority of Arch- 
bifhop Parker^ who fays, That Homrius provinciam fuam in paro- 
chias diyifit : yet Mr. Selden fays, •' The paiTa^e means that he 
♦* divided Im province \nto diocefes ;** and Blfhop S^^r/ori fecms to 
agree \Vith him, in his charge to his London clergy ^'tS^M JO' 2j. 
where he fays that the word parijij in the old canons ufcd to fig- 
nify a diocefe^ as appears by injunctions given to biQiops not to 
invade the parijbcs of each other. 

UgM AfU The clergy were then no other than colledlors and ftewards 
^«d.No.i4k Qf the tithes and oblations till about the loth or nth century, 
and their refidcnrc was in any part of the diocefe as the bi(hop 
•Glanirni9. ordered- Kennetfs Paroch. Antiq. 78, 70. •they were ioftituted, 
ationin7ia' '^"^ couW not properly have any induBion or feijin of any church 
•dvocatloD. in the diocefe. 

i* The firft council that xneDliont titket it tkmt of Later^n^ smio Vtmmi III^* uu^'^ 
Po(«e CalixtPt 2. and there they are only ^kcn of* at receiTed by fpeclaJ conRcnciocit* 
1'heie wac no canon before that of the fr'orth coancU of Latersn^ iuno Dmifid 1%1$» ' 
under Pope ImMenf^, that even fuppoCed tithes due of commcn ri|hL 
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This beiag inconTcnient, as chriftianity fptead^ great encou^- 
ragemcfit was i^iven to lords of manors, and other great men, ~ 
to build churches for themfelves and tenants on their own lands; 
and for this purpofe the bifliop yielded part of his right to fvqh 
foundersi permitting them to name a perfon to ferve the living, 
provided he was well qualified ; the judgment of which the 
bifhop referved to himfelf. And his Judgment, whether fit or 
not, is conclufive to this day^ Sher, Chargt in 1759, 26. And 
this is the origin of lay patronages, and the firft beginning of the 
divtfion oi parijbes into the limits we now find them ; which (it 
feems) began about the time of the Conqueft, or a little after^ 
and was a work of fome ages. 

Before this period there feems to have been no law tigainil 
fbtrali^es and non^cfidence^ fo that every pried who loved the 
fitct more than the^i^^i got pofTcifion of as many churches as be r 
eooki \ and if he had forty there was no law to the contrary \ 
this accounts for what is often mentioned in our books, <* That 
'* at common law a man might have held forty livings if he 
" could have got them." 

This avaricious behaviour of the clergy occafioned the making 

of ie?eral canons and conditutions againft pluralities and non«> 

>^fidence. It is proper only to take notice of fuch of them as h«ive 

(^eeii received here, and are now part of the law of the land, 

>nd which mod materially concern the prefent quedion. 

By the 3d council of / aUran *, held under Pope Alexander 3. • Tbt U* 

^nno iomini 1 1 79, S ^^^' ^* Whoever took a 2d benefice, his S**?^ 

inftitution to it was void ; and every perfon admitted adecclefiam Norwich 

^^^ ^ccUfiafticum minifterium is bound refidere in loco, et cwramper ffcreftfrd, 

A^um exercere. aodBtth, 

Wtl<6 wOt CO 

this ctfunsiL Seld. Note 00 Draytoo*t Polyolbioo, 3d ToL 1793* 

Thefe are words of the 43d canoq; 

** Quia nonnulli, modum avaritise non ponentes, dignitates The 3d U- 
•• diverfas ecckCadicas, et plures ecclefias parochiales contra S^iST^ 
^acrorum canonfim indituta nituntur accipeks, utcumunum lecondUfiag 
officium vix implere fufficient, Gbi vendicent dipendia pluri- void. 
f^orUm : ne id de cetero fiat, didri^ius inhibcmus. Cum 
'Situr ecclefia, vel ecclefiadiq^m miniderium committi de- 
.^uerit, talis ad hoc perfona qUcratur quo reQdere in loco, et 
^Uram ejus per fcipfum valeat exercere ; quod fi aliter aflum 
^Uerit et qui receperit quod contra facros canone^ accepit» 
^5nittat, et qui deJerit, largiendi potedatem privetur. Extra 
^* 3. tit^ 4« de clericii non refidentiiui. Can* 43." 

N4 B7 
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By the 4th (which ia called the great) conndl of Latermfi^ if 
any perfon having one benefice with cure of fouls» accepts a 
fecoudi the firft is declared void ipfijure; (hit wm held under 
Pope Innocent 3. anti9 1215. 6 Ric. i.' 

Thefe are the words of the 28th canon of this council : <* Qai- 
^' cunq. receperit aliqood beneficium curam habens animarum 
<< annexam, (i prius tale beneficium habebar, fp ^^ jpf? j"^ 
'* prira^u8| et fi forte illud retinere contendcrit, edam alto fpo- 
^< lietur. Is quoque ad quem prioris fpe£lat donatio, iiiud pod 
^ receptionem alterius libere confcrat coi meritb Tidcrit con- 
'* ferendum: et fi ultra fex menfes coufcrrc diftmerit, non 
** folum ad alios fccundum Lntcrenfis concilii ilarutum. ejus 
«« coltatio devolvatur; verumctiam tantum de fuis cogatur pro- 
••ventibus in uttlitatem ccclcfisc cujus eft illud benebcium ad- 
*^ fighare^ quantum a tempore vacationis ipfius conftiterit cflfc 
•• perceptum. Hoc idem in perfonalibus cfle decernimus obTe^ 
*^ vaodum, addentes ut in e^dem ecclefia, nullus, plures di^ni- 
« tates aut perfonatus habere prefumat, eti^m fi curam anima- 
<< rum non habeant. Circa fublinies tamenetliteratasperfbnas, 
** quae majorihus bcneficiis funt hoaorandas, cum ratio poitula- 
•* verit, ptr fe<lem apoftolicam potcrit difpcnfari." Extra fib. 3. 
Hit, 5. de Prebetidis^ Can. 28. 



L 



80 that by this canon whoever took a 2d benefice was deprived 
ijffo jure of tht: ift, and the patron might prefcnt to it inune- 
diately, and if he did not within (ix monti>s, the bifliop might 
collate,^/!// ^rder the profits received Ji nee the aviidAnce to he ajftiued 
to the coUatee. 



ftdxouncH By the 2d council of Lyo^u held under Pope Gregory \oth anno 

of Lyons 1274, 3 Ed. 1. upon taking a 2d Hvinj;, the firlt was void, 

or bodi1t?v. *"^ if ^*c was not contented with the 2d but endeavoured to keep 

ibsi void, both above a montli, he was deprived of both. 

The conflitution of John Peccham upon the canon made at 

this council of L'^ons runs thus : " Qui plurj bcncfici;i curam 

•' animarum habcntia, fine dilpenfatioiic, ultimo contcntus fit j 

•* & decernimus, & perjv.-nu Ibbilitate firmamus, ut qutcunq. 

•' in pofterum plura bcrjeficia cur.im anim^^rum habcntia, seu 

•* alias inconij)atal;irLi, .ibfque fcdis apoftolicae difpenfatione, RE- 

•' CEPEHiT, vcl afilcutus fucrit per modum institutionis, vel 

" commendse, feu cuftodice, vel unum, titulo inflitutionis, aliud, 

This canon «* titulo commcndsc vel cuftodiae, praeter modum ilium quem 

hcrer*^**^** *' conflitutio Gregoriana edita in concilio Lugdunenfi pcrmittit, 

Latch 243. " Eo IPSO fit privatus omnibus fie obtcntis beneficiis, ipfoq. faflo 

ir^^ndfrnt <i fcntciiiia cxcommunicationis permaneat innodatus: a qua^ 

Mooi*iir.'' " "°"» "'^* P^'^ "°®» ^^^ fucccffores noflros, vel fedem apoito- 

" licam ahfolutionis gratiam valeat promtreri, Lind. lib. 3. 

^< tit. 6. fo. 136, 137. de pr«b«ndis." 

4 Obfenrc 
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Obfcrvc the words, ** Qui vero aflecutus fucrit per modum 
•^ IMSTITUTIONI.^,^ was to lofc both livings ; but notwithftanding 
thefc wcll-intcndcd canons, the pope's difpenfing power (rcfcrvcd 
to him thereby), rendered them of little efFeft. 

To redrefs the grievance of holding pluralities by difpenfations^ 
tfacw U to be found aniong the fxtravagantes printed at P^ris 
1505. 4/9. a decretal of Pope Join the 22d, beginning estecrabiUf 
fmrundum tarn religioforum quam fecularium ambitio / which (after 
recking the many evils of pluralities and non-refidence) decrees 
ttkat whoever holds a. plurality by difpenfation (hall make his 
eledion within a month after notice of the decreCj^ whiv.h bene* 
fice he chufes to keep» and (hall refign the others ; and if he ' One Inftance 
does not, all his livings (hall be void. Extra lib. 3. tit, dc Pre-^ ^.dJu^der 
bentUs ist Dignitatibus, fa. 19, &c. dated at Avignon^ l^ KaL this decretal, 
Decemb. in the 2d year of his pontificate. This was in the year 1°^* 3* i* 
1277, 6 £J. I. three years after the council of Lyons. Wttfopii. 

From hence it appears, 

(x.) Hiat by a canon in the 3d council of Lataroftj the fecond ii7s»SH.t. 
living was void by deprivation. 

(2.) By a canon in the 4th council of Lateran^ the firft living i2i5,6R.i. 
Was iffojure void, by accepting a fecond, without deprivation. 

(3.) By a canon in the fecond council of Lyons the firft was 1274,3^.1. 
void, and if he endeavoured to keep both, he was to lofe both. 

(4.) By the decree of Fope John 22. no one could hold two i277,6E.2. 
dignities or benefices' by difpenlation, except he was a cardinal, 
or the relation of fome prince. 

Thefe canons have a]l been received here, as appears from a •iiudroog 
multitude of cafes in our hw-books : but the * canon of the 4th *« *n »aof 
L/iteran council for making the ift benefice void, has been the Htrd*"ioiJ 
law mod generally ufed and approved here, and was certainly Lynd. 
the law of the land long before the ftatute of 21 if. 8. So that 5 Ed. 3. 9. 
before the (tatute (it feems pretty clear) the church in queftion tf H.4.6a 
wouU have been void by the canon law upon the incumbent's 4 Rep. 75. 
acceptance of injlifidion to the 2d benefice, without any fentence 79- 
of deprivation ; for the words " ipfo jure fit privatus" in the con^°S 
4th council of Lateran wa3 a general fentence of deprivation, bw, here 
Sir W. Jones 377. ^T^T^l, 

* . ^' ' Continued . 

pa »5 H. & €. 19. f. 7. No canons fy^it bind laicc sRep. 9. 3a. Watfoa 23 
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It is obferyable that there is not a word iaid -of induBion id 
any of thefe canons, but the words are *< qui nituntur accipere 
<* plures ecclefiasi is^c^ Quicunq. receperit altquod bene6ctum« 
Quicunq. plura beneficia receperit, vel aflecutus fuit per 
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** modum institutionis/' l^c. And the words ac:tpt and take 
in the Qatute of 2 1 H. 8. feem to be copied from them. 

If it may be allowed to cite Do£lor Ajliffes Panrgm Juris 
Canottici Anglicani s he lays it down in fol. [416] that all be- 
nefices with cure of fouls are by the conftitution of the fourth 
council of Lateran void ipfojure (without a difpenfation) by an 
admiffion to a fecond benefice though they are not induced to either^ 
hut bavi only infiuution thinunto. 

Such part of the canon law as hath been received here is not 
the pope's l^w, but the law of the land, which no ecdefiafkical 
power could ever lawfully difpenfe with. Vau. 21 • So there 
is no occafion for a fentence of deprivation, by our law* 

And although this part of the argi^nent is drawn from the 
canon law, and the law of the popes, yet it mufl; be owned thofc 
laws were never acknowledged to be laws of England: and there- 
fore they are no further of authority than as they agree with the 
law, or common law of England^ and fo have been received 
here. 

The common law ever fets its f<ice againft pluralitUs, ncn-refi^ 

^d^nce^ and the papers ufurped difpetijing power i and Lord Fauglian 

;fcouts the diftin^ion made between a ceifion by an incumbent's 

^ accepting a biiliopric, and an incumbent's taking a fecond bene- 

'fice. It paffes for current (fays he) in our new booksi that in 

the cafe of pluralilies the avoidance is by the canon law, and 

therefore may be difpenfed with by that law ; but that in cafe of 

;a biihop made, the avoidance, is by the common law. He feems 

, to fmilc at the diftiixftion, and fays, the pntron may prefent as 

foon as the incumbent is inftituted to the fecond living, vnthout 

deprivation; and the law was antiently fo. Vau. 2L. 

Mr. Selden in his.notf s upon Drayton'' s Polyolbion^ ^tFvoL 1 793, 
publi(hed by Dr. Wilhins^ fays, that England ufcd to fend four 
biOiops to general councils. By this courfe canons have been 
received into our law. As of bigamy in the council of Lyons^ 
interpreted by parliament under Ed. i., oi pluralities in the coun- 
cil of Lateran under Pope Innocent 3. The law of' lapfe had its 
ground in the council of Lateran^ anno 1 1 79, under Pope jtlex^ 
ander 3. where laymen were only allowed four months, though 
the clergy or religious, who had title, had fix months \ but this 
was never allowed or agreed to here j for every patron has fix 
months in England. 

From 
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tTom hence ^ftys Selden) *• You cannot but perceive that •Reg 4s. 

^' canons and conftitutions in the pope's councils never bound *°V^?^ 

" us in other form than fitting them by the fquare oi £ng/i/h uJfeu^U,, 

*' law and policy.** Our reverend fages and baronnge allowed tbtiedtobe 

^nd interpreted them ; and in framing their writs would mention ^^ !*« ««»- 

them * at law and cuflom of the kingdom, and not otherwifc* '^^ 

Withrcfpeft to the ceremony of induBlon^ it is obfervable. Though it m 
that in our mod ancient precedents of declarations and pleadings J'l^'A** 
in writs of right of advowfon touching the inheritance, or in quart f^,^ ^j^j^ 
imptdhy and darrein prefenimef it ^ touching the pofleflion or turn, moftbejl- 
there is no mention made of induSHon ; but in order to (hew J^8^ ^® 
feifin or poffcflion in the demandant or plaintiff, or of him under of right^^ 
whom he claims, he only allcdges that he prejenud his clerk, advowfob, 
who was injituted. ^t'thw^M * 

To prove this, Glttnnnl^ lih. 4. de Advocationibus Ecclejiarumy 38 H. 6. 17. 
tap. 6. temp. H. 2. Bi/hop Nicholfon*s Hifi. Library 223. " Is 
" qui petit jus fuum in haec verba verfus adverfarium fuum 
«* proponet. 

^ Peto advocationem illius ecclefix (icut jus meum, et perti- 
^ nentem ad heteditatem meam, et de qua advocatione ego fiii 
<* feifitus, (vel aliquis anteceflbrum fuit,) tempore regis Henrici 
<' avi domini regis (vel poft coronationem domini regis) : et adeo 
<* feifitus ad eandem ecclefiam vacantem praefentavl perfonam 
*< (aliquo pnedi£lorum temporum) : et ita prefentavi, quod ad 
«* prefentationem meam perfona fuit in ea ecclefia instituta ; 
<< et fi quis hoc voluerit negare, habeo probos homines qui hoc 
** viderunt et audieruut et parati funt hoc diracionare fecundum 
** confiderationem curix, et mazime ilium B. et ilium, et ilium. 

^'.Audito autem clameo ipfius petentis, is qui tenet potent fe 
<^ defcndere per duellum vel ponere feipfum in afllifam magnam* 

The following is a record in quare impedit, copied trulv from a Toftewdnr 
MS. in parchment in the pofleffion of the reporter, which is pre- "ndoawn 
fumed to be part of the original year book of 18 Edward 2. it bploidiMi. 
being written in the court hand of that time i it being curious 
for its antiquity is inferted here at length. 
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De tcrmino Trinitatis anno Regni Regi$ £4wardt 
decimo odlavo* 

«* Edmundus dc Appelby fummonitus fuit ad re(pondend«iiii 

• Lythonaor « priori dc ' Lithom dc placito quod permittat ipfum prefentare 

Uncafliirr" ** ydoncaiti perfonam ad ecclcfiam dc Appelby, qu» rftcat & ad 

a priorY of << fuam fpc£lat donationetn, l^c, et undc idem prior per I. d^ 

J*"«^*** " A. attornatum fuum dicit quod qu^dam Margeria Banafter 

Uf. »mci*s '^ quondam fuit felfica dc manerio de Appelbr, ad quod prKdi£lai 

N^ MonaC- << advocatio tunc pertinebat, qu«^ ad eandem ecclefiam prefenta- 

tu»s3. it vit quendam Ricardum Midde clcricum fuuni> qui ad prefen- 

f Thm 's <* tationera fuam fuit admifTus Isf f tnfiittttus tempore pacis tern* 

"r-**d? " pore Hcnrici regis avi domini regis nunc; et poftea cadem 

IntSeVoJ^ " Margeria p^r cartam fuam dedit & cooceffit advocationem 

record. << prxdiclam cuidam WilKelmo priori de Lithom, tenendum 

*< eidem priori et fucceflbribus fuis et ecclefiae fua {znOti Cnth* 

« bcrti, in puram et pcrpetbam elemofinam in perpetuum }. et 

<< dicit quod vacante ecclefia prxdi£la per mortem didi Ricardi, 

<* auidam Willicln^us, filiu^ Willicl.mi Vernpn oppofuit fe pre- 

A reeotery <c (entationi prxdifii prioris -, per quod idem prior tulit breve 

by • former ^j quarc impcdit verfus ipfum WilHclmum, de advocatione pr«- 

$^are*irnpc- ** dida Coram jufticiarftis praedifli Hcnrici regis avi, is^c. hie dc 

•i.t in c B. *c Banco, anno rcgni fui cjuinquagefimo, et prefentationem iiuun, 

fba*ntr* *' per judicium cjufdcm curiae verfus cum recupcravit; ita quod 

"^ * «' epifcopus Lingolii. tun?, per lapfum tcmporis eandem ccclc- 

Ko'j. 154. ** fiam contulit cuidam Thomae Mandevillc cicricp fao, et cum 

<« i.'iftituit in eadem ut in Jure ipfius prioris & ecclcfise fu« pnc- 

<• diclse, vS'r. ; ct poftmodiim vacante prxdidiecclcfii per mor- 

<< tc'cn prxdicli Thomx, quidam Ricardus Vernon confangui- 

" neus & hxr^s prvcdifti Willielm.i filii Willielmi oppofuit fe 

" prcfentationi cujufd^im Ambrofii tunc prioris de Lithom, pre- 

The recorj ** dcccfToris ipfius prioris nunc, per quoii idem AmbroBus venire 

ofthatrcco- c< f^^cit corapi Radulpho dc Henghiim ct focii^ fuis julliciariis ad 

ed iocoB R. *' pUcita ic^is rejordum prsedidli placiti habiti hie inter pncdic- 

.«jidafcire ' ** tuai \ymieJinuii quondam priorem, i^c, et prxdi&um Wil- 

#Aci4a.to c( lielmum fillum Willielmi antcceflbris prxdifti Ricardi; ita 

Shrihc prior " ^"°^^ iidcm juiliciarii prxmuniri fcverint pradiftum Ricardum 

fljouid rot ** per breve dey2-;V^yir//ix cfiendl coram domino Edwardo pcgc 

prtfenton « patrc domini regis nunc anho regni fui decimo fcxto, oftenfum 

*v°idance. ** ^* ^'^^^ P'^^ ^^ habcret vel dicere fcirct quarc praedi£lus prior 

Judgment << prxfentatloncm fuam habere non debet ; ita quod in o^abis 

for him in u {^xi^\\ Johaunis fiaptiftx anno regni regis Edwardi fupradiclo 

fcire faciaV ** coofidcratum fuit quod prxdidus prior haberet breve epifcopo 

anda*<irricco « quod (non obdautc reclamco prxdi<£hi Ricardi) ad praefeota- 

iLe bifljop. (c tionem ipfius prioris ad prxdidam ecclefiam ydoneam perfonam 

<< admitteret, et dicit quod epifcopus ilia vice eandem ecclefiam 

*^ per lapfum tcmporis contulit cuidam Jolunni dc Arraiins dc- 

•• cano 
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*« cano derico fuo ct cum * in/tiiutt in cadcm ut in jorc ipfius ♦Notaword 
^* prions ct ccclcfise fua praedifta, per cujus mortem prxdi^la ormdudiioa. 
** ccckfia modo vacat, ct, ea ratione, nunc ad ipfum priorem 
'^ ad praedidam ecclefiam pertinet prcfentarci praednSlus Edmun* 
*' du8 cum injude impedit, undc dicit quod dcterioiratus eft ct 
<< damnum habec ad duccntas libras, ct indc producit fc£tam. 

'' £t pnediclus Edmundus vcnit Sc dcfendit vim, tsfc. et dicit piet. 
'' quod ad ipfum Edmundum, et non ad prcdi£lum priorem, ad 
<^ prsediQam ecclefiam pertinet praefentarc, quia dicit quod cum 
'* prsedi£lus prior fumat ttrulum fuum praefentandi ad prsedi^m 
** ecclefiam de dono pr?edi£lx Margerix, quam idem prior aflerk 
<f praefentafle ad pr%di£lam ecclefiam prxdidlum Ricardum 
** Midde clericum liium qui ad prxfentationem fuit admifius & 
** »2/AVi^x tempore pacis regis Henrici, quidam Hcnricus Ap- Thitthe 
•* pelby avus ipfius Edmundi cujus hxres ipfecft ultimo prxfen- J?'?2"J*' 
** tavit ad candem ecclefiam quendam magiftrum Hcnricum ^^^JJ^** 
^' Lovel clericum fuum, qui ad prccfetitationem fuam fuit ad- parfoa the 
** miiTus & inftitutus tempore pacis tempore prxdidi regis Hen- '**• 
^* riciy per cujus mortem, ut per mortem ipfius qui ultimo fuit 
*^ praefeptatus per verum patronum, praedi£ka ecclefia mod6 vacat^ 
•* et hoc prctendit vcrificarci ^c. unde petit judicium. 

*' Et prior dicit quod cum ipfe narrando verfus ipfum Edmun- ttepltcaOoii 

•* dual fumat. titulum fuum de dono praediGac Margeriae de ad- "P*'?^,"* 

«f vocatione praedida, pofl quod donum, vacante ecclefia per ^i^, ** 

•• n^ortem pfaedi£li Ricardi Midde, prafdiftus WilKelmus filius 

•* Willrelmi oppofuit fe pncfentationi pnedidli Will ielmi quondam 

^< ptibris. (5^r. quam ipfe tunc fecit ad eandem ecclefiam, et 

** verfus quem idem prior rccupcravit praefentationem fuam per 

'^ judicium curiae domini regis, ct habuit breve praedi£lo epifcopo 

^ ut pnedicium eft ; ita quod cbllatio ejufdem ecclefiae, que 

" przdi6lus cpifcopus fecit praediflo Thomae de Mandeville, 

<f fuit, & computari debet in jure ipfius prioris* et ecclefiae fu« 

** praedidae \ et poftmodum vacante praedifli ecclefia per mor- 

•* tcm ipfius Thomx de Mandeville, praediflus Ricardus de 

** Vernon oppofuit fe praefcntatloni prxdi£ti Ambrofii quondam 

•* prioris, l^c. verfus quem idem prior iterate, per cotifidera- 

** tionem curix domini regis habuit breve epifcopo ut premittittir; 

^ Ita quod coilntio quam cpifcopus tunc fecit, prxdido Johanni 

^ de Arraiins fimiliter fuit in jure ipfius prioris; qui quidem 

^ Johannes de Arraiins ililtimo obiit perfona in cadem ecclefia, 

^ proat ipfe eft paratus verificare ; ad qaas cc^lationes in prae- 

^ di^tis duabus ultimis vacafionibus ejuidem eccleSse fadas, 

** pr»di£):us Edmundus non rtfpondit vel oftendit quod ipfe vel 

<< aiiquis anteceiTorum fuorum in erfdem duabus ultimis raca« 

"'tionibus ejufdem ecclefirj qliquem clericum fuum ad eandem 

^ -prxfentaverint, vel aliqaod clamCtim tunc oppofuerint, per 

^ quod breve hoc haberi debet pto ooncefib^ unde petit jiadi- 

€€ Et 
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Hejoinder. *^ Et Edmundus dicit ut prius, quod pr«:di£tu8 Henricus avui 

'' fuus tanquam verus patronus ccc1e(i«e predtdx ultimd prae- 

" fentavit ad praediftam ecclefiam prxJi^lum magiftrum Hcnri- 

** cum Lovel clcricum fuum, qui ad prsefentationem fuam fuit 

Travrrfei «< adniiifus et ifijlituiusy ahfque hoc quod unquam aliquls ciericuft 

(ril'rk wff ** cxftiterit admiflus & inftitutus in prxdidl ccclcfii ad praefenta- 

cverinftitut- ** tjoncm praedifti prioris vel alicujus predeccfforum fuorum poft 

fftf OQ cht a pracfcntationctn faftam de ipfo magidro Henrico Lovel, t% 

•rtte prior " '^^ prctcndit vcrificarc, ^c. ad quam vfrificationem non rc- 

orhUpre<te- *^ fpondit, unde petit judicium, quod curia, hoc habeat pro 

ccHbrt, »od •« conccflb, ^c. dicit practerei quod non habet neceflTe refpOndcrc 

JSpIwdlngs ^ *^ coUationcs quas praediflus prior dicit prasdifluni epifcopuni 

had between '' fecifle ad praedidam ecclefiam, nee etiam ad placita feu ad 

the former C( judicia qux prxdlftus prior allegat fuifle inter predcceflbrc3 

\^\^ *' f"08 et praediftos Willielmum filium Williclrai, & Ricardum 

vgAxaofCfi. ** dc Vernon qui ipG Edmundo funt extranei, unde petit judi- 

" cium et breve epifcopo, ^r. Dies datiis eft eis hic k die 

Defendant « fandti Micljaelis in quindccim dies \ ad quern diem praedi£lu« 

^novit, cc Edmundus venit ct dicit quod non poteft dedicere quin prx- 

** diflus epifcopus prxfcntavit jure ipfius prioiris ad praedidan| 

Jttdgment ** ccclcfiam in omnibus ut praenptatuni eft. Ideo qonfideratuoi 

and writ to u ^ft per curiam quod prxdidus prior habeat breve epifcopo ut 

This record, (hews that indufVon^ in ancient times was not 
ufed or thought of; that it is an authentic record appears bjr 
Fitzkerberfs Grand Abridgment, \.\\\QDarreifiPrefef:tment; where 
It is pleaded in another c^mfe between the fame. parties in a Dar* 
rein Prefentment brot|ght by Appelhy the defendant again ft the 
priorj for the fame church, debated the fame term, which wa^ 
cpmpromifed upon the prior's paying Appelhy a fum of money, 
whereupon the prior had a writ to the bi(hcp. 

f "Whether induftion augments the title to a benefice ? Ljnd, 
jKb. 3. tit. 6. cap, 2. foi. I -9. note (c) upon the words ** -ut/fi" 
** tutus fueriU Cum enim inftitutus fuerit. Tunc enim habet 
/« ju9, non folum ad rem, fed in re, Et hac enim inftitutione, 
^* acquiritur titulus, etlamft pojfejjlo nqndum fit adepta i Nam ia 
*^ bentficialibus, beneficiori4tn traditio^ noti auget afle6luf^ iituB 
** precedentis j ctjine tracLitione tramjertur dominii^m, 

9 
So that indu£lion (is only a ceremony and) does not increafe 
the title to a benefice. S. P. Lynd. 141. mti (u]» InduSion is not 
part of thp title where there is injiitutkn^ but only wberc induce 
t'ton or in/ialldtion habitur pro ipfo tituh. 

Having endeavoured to (hew, that by inftitution to a fecondt 
the firft living was void by th^ canon law (which became part 
pf o\ir law) iffojun without deprivation } and that anticntly the 

f;eremop^ 
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terembny of indudion was not ufed \ it (hall next be (hewn, 
that hj the common law, a church is completely full upon infti'- 
tution thereto, againft all perfons but the king; confequently 
any perfon having received inJlUution to a fecond benefice, has 
accepted and taken it, and in fuch cafe the firft would have been 
void, befoi'ethe 21 H,S. 

At common law, before the Jlat, Wefim* 2. (which does not AaaonSsi 
snention the word induBion) if one had prefented to a church '3 ^d. 1. 
*whereunto he had no right, and the bifliop had admitted and J^tSecoim- 
Mnfiiiuted his clerk, the incumbent could not be removed except dlof Ljooi^ 
by the king. % Infl. 35 7! Co.Litt. 344. b. 6 Rep. 49. JBof* 
^ifell*s cafe i for thefe good reafons, 

i^, Becaufe he was in by a judicial a£l of the blfliop. 

2df The law had its end when the church was filled with a fit 
perfon. 

31/, Hiat the incumbent having the care of fouls might attend 
Iiis chirge in peace ; fo that after inftitution (fays Coke) he fiiould 
sijot be fubjed to any adtion to be removed at the fuit of any com- 
mon perfon on any account whatever ; and if he could not be 
Tcmoved after inJiitutiQn^ furely he had thereby accepted and taken 
the living. 

Where a common perfon prefents his clerk^ and he is ad- 
mitted and inilituted, he cannot revoke his prefentation though 
before induffion, Bro. S^are Impedtt^' pL 65. 

If a gift be made to a parfon before induffhn^ it is good; fo if 
he alien with confcnt, i^c, before induiHon^ it is good. Goldjb. 163. 

No lapfe can incur after injlltution^ though no indu£):ion be 
ever made, becaufe the church is full by injlihtion. Goldjb. 164. 
And hoftA Hob, 1 54. in the cafe of Colt and Glover verfus Bijbop 
of Coventry^ fays, I hold it clear that if the patron prefent, and 
nis clerk be injlititted^ and remain without induBion eighteea 
months, the king (hall not prefent upon him by lapfe, for the 
king cannot have a lapfe but where the ordinary might have had 
it before. This proves mod clearly that the church is full by HitchioT. 
inftitution t and even againft the king, where the king has no Gtom.s.P. 
right to the church as patron. '3 J>(* 

The Jlai. of 21 H. 8. c. i^. / 9, 10. tomes next to be conG* 
dered ; whether it has nidde any, and what alteration of the law 
b thb ^afe, as it ftood before. 

Sea, 
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Sffi, ^ eRa£bs^ << Thar if an v perfon or perdbos, havmg ooe 
^( benefice with cure of foulst o^i^g of the yearly value of 8 A 
<< or above, accept and t»ke another with cure of fouls, and be 
<< inftitutcd and induBed im p^^sn rfihefatiie ; theft ^ and inime» 
• '< diauly after fuoh f^Jli9n hod thereof, the,fir(l beadBce (hsli be 
** adjudged in law to be void." 

&i7. lo. '* And it fiiaU be hwfid to every patron bavkig the 
<< advowfon thereof to prefent another, and the prefentee to 
*< have die benefit of thefame, in fuch like manner and form as 
<< .though t))e incumbent had died or refigneU \ any licence* 
<* union, or other dlfpenfatkm to the cor*trary hereof obtained 
*< notwithftanding/* 

•Pttliapt The true key for conflruing a (tatutCy is to cbnfider the fub- 

?*I_"*^ je£b-matter of it, and the ends and purpofes for which it was 

M tetter J ^ 

dooerrom made*. 

thebiftory ^ 

^iLt^^' '^^ preamble of the ftatutc itfelf tells us it was « For the 
ihecimei *' more cpiiet and virtuous increafe and maintenance of divine 
thn ex vif- «< fervice, the preaching and teaching the word of God, with 
SflSit^tL *' 8^'y *"^ 8^°^ example giving, the better diicharge of curates, 
<< the nvaintenance of hofpitality, the- increafe of devotion* and 
« good opinion of the lay fee toward the fpiritual perfons." 

Coltind Lord Hobart fays, '^ It was a mod religious and politic 

I'ir'col " church-law, and almoft a redintegration of "thofe holy anticnt 

▼oitryy ** canons, and a reftocation of the church, ruined by the pope's 

fo. 157. «« tot quotSi difpenfations, Iffc." 

This ftatute, from the temper of the time when it was made, 
fcems to have been intended to knock down the poptf*s ufurped 
power to difpenfe with pluralities, and was one gteat (lep to- 
wards it. 

'* It was the firft ftatote or law which gave allowance to plu- 
^ ralhlcs." Latch 244. Though it was made to prevent that 
multirude of them which exilled through the pope's ufurped 
Aifpenfing power, it doth not feem to have been made to intro- 
duce any new law as to tie point in quefticn^ but was rather made 
in affirmance of t3ie antient law of the church ufed in England 
long before this ftatute. Dav'u 69. CofeofCcmminda. 

There are no negative words in it» that fay the firfl benefice 
(hall not be void until the incumbent be indtdied into the fecond. 

It is in the affirmative ; Soever accepts and tales another with 
cure, ^r. and the words that follow feem to be ex ahundanlu 

It 
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It firtu nude to Tindicate the king's prerogative, and to refeue 
4iU part ^f the law of the land from the pope's intolerable 
vfaified power, and was not calculated to alter the law at it 
ftood in this point.* 

It mU certaiill^ the Intent of the makers of this ftatute, that 
whoever matfied and toai a fecond cure (hould void the firft, on* 
^ he was properljr qualified as this ftatute requires. 

The words of ftatutes are not only to be confidered, but ra« Tlie lotni 
flier the intent pfthe makers is to be weighed; for the intent is tl« jf^^JlS. 
principal thing to be confidered, per curiam, Pkwd.,^6^* a*b. cioilly SkT 
lA^. 5. S.P. P/wrf. 231. SP. £*!«•<•. 

^ndfimetimesjlatutes are to be expounded againft the letter, tO 
prcfcrve the intent. Per Eyre C. J. Shower 49 1 . cites 3 Rep. 59. 
^^ W.Jones 10^. 






«C 



"Whs* Lord Hob. ^i. 157. fays, is very ftrong to this purpofe: 
It is (fays he) tl)e office of judges to advance laws made for 
religion, according to their end ; otherwife if a man take 
twenty benefices, and enter and take the profits of them all» 
but take no formal induction, he fliall be out of the law* 
JDurus eft Ucfermor 3 R/tp. 7. *. S. P. Hob. 97. S. P. 



Arid agahi ; Lord Hob. 346. fays, <' Judges have liberty and 
^'^ siuthority over ftatutes to mould them to the trueft and*beft 
^^ life, accordbg to reafon and belt convenience." 

.And therefore, notwithftanding by the letter of this l^atute 
firft living feems not to be void until induElionvcito the fecond» 
** "Tct to avoid the great inconvenience that otherwife would 
^* _ Mlow, it has been held that the firft living is void upon the 
* lare inJUtution into the fecond; and fo (it (hould feem) was 
^ ^e law before the making this a£t, where the party had no 
^^ ^fpenfatiOn." Begge 34. Dr. Godolph. Rep. Can. 294. both 
^H^wcd per Lord C. J. North. 

3ot the words induced, &c. have created the difficulty in this OfcjcakBt 
^^^c \ and it is objeded on the other fide, that this ftatute wis 
JJ^>€ only made to deftroy the pope's ufurped power, but alfo the 
^^^i^tencc oi deprivation, which (it is faid) our fpiritual courts had 
^'-'^wys held to be neccflary in cafes of pluralities ; and therefore 
^^ lias been argued, that induSHon was to be in the place and 
1 of a fentence of deprivation ; and if fo, the Jirji (it is £ud) 
; be void before induSim to the fecond living. 

Voi.n. O In 
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Aatwa* In anfwer to this: it is very clear from the refolutlont in Hbf^ 

land*% cafe, and Digby*s cafe, 4 Rgp. 75. 79* A. that die fiift 
Kving in the prefent cafe was void upon inftituiion to the fecoiidy 
before induBion^ without fentence of deprivation. 

What Lord Popham fcys, was agreed to by the whole conrt^ 
tifs. <' That although by the injlitution tothe fewndhinifiee^ ^^^m 
« firft is void by the ecclefiajiical law nvithowt any deprivaiiom^ •i^ 
<< fentence declaratory^ yet no lapfe (hall Incur againft the patro^^ 
<* unUfs notice be given him^ no more than if the church becamtk.^ 
^ void by refignation or privation } and yet the patrm may t^h \ \ jj 
^* notice tf he nviU^ and may prefent according to the em^iuUm m^M 
<« Lateran^ held under Pope Innocent 3.'* But-the patroa is ~^ 
forced to take notice, at his peril, unlefs he. is induced | 
fiiit conceffum per totam curiam. 

If this be law, the firft living wa^ abfolutely void by infikuA^me 
to the fecond, before deprivation^ and before indu&ion $ and th^ae 

{)9tron may take notice if he will, and may prefent. May i 
ent ! to what ? Not to a living that is full ; that cannot 
And the common form of every prefentation to the biihop (hev 
' <it. The patron (thereby) humbly prtys the biihop to adn^it 
(fuch a man) his clerk ad eccle/iamjam vacantem, Sec. H^. J^m^ 
23J. Rex Y.Priefi. 

Clite&mL It is further objefted, «' That if an incumbent takes a {ecxmrmd 
** benefice with cure, by which the firft is void by the can^^ 
<^ law againft the patron, fo that he may prefent before any ^^ 
Cro.Cir. ^* privation: yet until deprivation^ it is not void as to a ftrang^^'i 
357*. is con* '** for if he fue for tithes againft a parifliioner, it is no bar agaiK^ft 
tia» by the «« him that he had taken a fecond benefice." a Ro.Mr. 3^ 3* 

uTSf ti"* /'• ^- ^'^'''- »3 C^^' ^•^- ^**"^ *^y J"ft*ce Bariley, that Teher^^ 
Judges in in his argument 9f the cafe of Pri/l faid that it was fo ^<^ 

TheKing judged. 

iUifwer. ijl^. In anfwer to this, it is no more than a £^m of ^^ 

judge of what another faid arguendo. 

idly^ It proves for the defendants that the firft 13 voiil a^ ^ 
the patron, and that he may prefent before deprivation. 

Af^erlnftu 2^fyt ^"^ ^^^ diBum is, that it is not void ad to a ftranger, ^"^ 
^Thtto^ if he fue for tithes ap^inft a parifliioner, it is no bar againft h^^ 
obuftioiM. ^^^f be had taken a fecond benefice. 

Cmfcf temp, knnae, 1 1 Mod. 46. Vincr, Prcfcntmcnt, 3 s6. M«y enter into ihe glebe •^■■''^-J^ 
l^ranger, a Ro. Rep 292. Hicchin v. Glover, before iodudion. And a perfon mftitutod ^1' ^'^ 
Chc profits agaioll every common perron* f . N, B. So. muguij €i(c« 31 £d. 3. 4* 

J3 T** 
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ttik teeam to be laid down too largely, and to prore too 

tiadi : fbr fuppofe an incumbent in/Htuted to a fecond livingp 

and fte trae patron of the firft, the very next day, prefents his' 

derlr, (iirindi it feems he may,) who is immediately infiituted and 

mdMln/into the firft, and on that very day, com is fevered, and 

then die firft incambent, not yet iuduBed but only infiituted to 

die ftoond Ixraig faes a pariftioner for tithes of that com, will 

it not be a bar to his demand for the pariQiioner to fay. Ton have 

taken another living by inftitutiofi, and I have paid my* tithes to 

the new parfon of our parifli who was infiituted and induced he-* 

fore the tithe accrued, and iince your inllitution to the fecond 

liying* This (with great deference) would be a good aofwer^ 

tither at law or in equity. 

^Ujf But fuDpoGngy for argument's fake, he can recover the 
tHnesof the firft benefice before that church is filled ; yet when- 
cvcff it u filled, he will be obliged by the fiat. 28 H. 3. ^. 1 1. to 
pay over and make fatisfa^iion to the new incumbent from the ' 
^ery time the firft church became void, which ^as hath been be* 
f^ae fttbmitted) b upon infiitution to the fecond living. 

. Mr. Waipm^ (or Mr. Place of Grafs Inn, who indeed was the 
^Tut author,) in his C§mpL Incumb. Sw. voi. 2* 748, 9. in hit 
comment on the flai. 28 H. 8. fays, <* I find but little in all the 
••. books relating to this ftatute, . yet I will venture to give my 
^ thoughts on queftions that may rife upon it : {int. ai.) If the 
'* bcumbent of one church of the yearly value of 8/. accept 
^ another, the firft is void, fo that if he doth continue as in- 
*^ cumbent, by ferving or providing for the cure, taking the 
^ profits, ts^c, I conceive that he is in the fame cafe, as if upon 
'* the deith of the incumbent of another church ' he ihould of 
^ his own authority enter upon the profits, and ferve the cure 
^ thereof, as if lawful incumbent, that is to fay, that he is ac« 
*' countable to the next incumbent for the profits received bf 
^ him, and liable to an a£lion upon this ftatute, if he rcfufe to 
•* fatidfy the next incumbent for the fame." 

So diat fuppofing the pliiralift can receive, or fue for the 
^thcs of die firft living, it bv no means proves that it was not 
J^^M on his infiitution to the tecond, for it is for the benefit of 
'^ fttcceflbr that he Ihould take the tithes of the firft, until the 
^•rch be filled, otherwife they might rot upon the ground, 
^'^cn they are fet out; and he is plainly obliged by this ftatute 
^ account for the lame to his fucceflbr, from the very day of the 
"I^Ulancc, ' 

jjput it is faid die church was not void but only voidable, and Obj^dSia. 
7^ the patron had it in his power to make it void or not. 
• *^ Oa It 
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Aafwcr. It moft be fubmittedf with great deferencet that the woid 

^■vciiaUe in this cafe mud neceilarily mean> that the church nyij 

' be made void by zdiion or judgment of law in a proper court, 

' and not by any aA in paif by the patron ; for it is laid down £7 

■ C^ in I Ro. Rtp. 213. that before a prefentation can be made 

to a church it muft be afiualiy void, and its being •voidable only 

is not fufficient; and he cites Smo/Ts cafe, 17 EJ*2* 59- ^^ 

thefe words, '< L*£glife doit eftre void devant poet prefenteir, 

<^ car fi Teglife foit voidable nul prefentation poit eftre, mes & 

<' ibit void infaSh outrement eft/' 

. The true patron in the cafe* at bar might have pttiented, . 
: therefore the church was void the moment that right accrued, 
?and not voidable wlj^ for then he could not have prefented. 

Having thus endeavoured to (hew, that accepting tnfiitutim to 
a (econd» is au abfolute cei&on of the firfti before tndmBkn and 
before diprivation^ and that the patron might prefent to it, as 
W ictUfiamjam vacantem^ and that thtjiat. 21 H. B. has not al- 
tered the law in this point| it may fairly be inGfted that the 
church in queftion was^S void on the 31ft oiOBober 17599 tb^. 
day of the inftiti^tion to the fecond benefice, that the patrooB^ 
thereof could not afterwards, on the 9th of NMJ^fSi^following^^ 
transfer the right of prefentation (to the church in queftion) b^^ 
a grant of the advowfon in fee to the plaintiff. 

This point was fo very clear upon breaking the cafe on th -^^ 
former argument, that there is not much occafion to fpeak to it ^ 
the cafes then cited feem to put the matter out of doubt. JmJaf^^ 
Cents 236. Dyer 282. 1 Lew. 67. Co. Lit. 120.. 



Jcfikini 
Cent. %l^. 
Dver sSs. 
S. P. 

Shepard T. 
9.P.»83. 



The patron of an advowfon of a church being voidj grants ^^o 
B. proximam ptdfentationem to the faid church jam vacanfem, iCo 
that it fhall be lawful for B. to prefent to the church for tlm. ^s 
turn. Refolred by all the judges that this grant is void by ^ 
fubjeQ ; for this avoidance is a thing in a£tion and privityi aKi^^ 
vefted in the perfon of the grahtori and is as a relief, or arre^T-* 
age of rent, or an obligation, or a debt; prefentation is only ^ 
commendation of a clerk to the bifliop, to be admitted to ^ 
church being void* Dyer 2^2. S. P» 



1 1fson. 167. 
s:a 

3 Leon. 156. 
S C. 
Owen 85. 
S.C. 



Cro.EHz. 173. JS/wi^/s cafe, ^areimpedit: upon the < 
claration it appeared, that a grartt of the next avoidance ^m^^^ 
made to him and one H. \B., and after the church became v^^*^ 
H. B. releafed to the plaintiff all his cftate, right, and title; a-**^ 
he being difturbed, brought a quare impedit in his^own naroeom^'y 
and after 'verdi£l> this matter was alledeed in arreft of judgmrric 1 



i 
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Alt thef releafe after avoidance was void, for it is a thing in 

afiion which cannot be granted or releafed from one to another; 

and /fit was adjudged. Adamses cafe, 16 Ed. 3. in quare impe* - 

dEf cited in BofwelF^ cafe, 6 Rep. 50. b. which was thus: D. 

was feiied of a manor to which an advowfon was appendant, and, 

died; the manor defcended to £. an infant; Adams ufurped 

during flie infancy of E.; E. at full age enfeoflFed F. of the 

nanori afterwards the church became void, and F. prefented, 

and the aflienee of Adams brought a quare impedit ; and it was 

sSjodged, that by the ufurpation the infant was out of the pof- 

feffion of the advowfon ; fo that by his feoffment of the manor 

at full age, nothing in the advowfon paiTed to the feofiee, 6e« 

caufe the feoffor had but a right, and the ufurpation was void« 

^le by afiion» which could not be transferred to a ftranger. 

To apply this to the prefent cafe. At the time of the inftitti- 
(ioa to the iecond living the patron had a right to prefent^ and 
might have ha4 his quart impedit if he had been difturbed ; and 
<ius right cannot after bp transferred by a grant of the advowfon- 
in fee to plaintiff! 

If a -man be feifed of an advowfon in grofs, or in fee appendant F. N.B. yt. 
t^ a manor, and the church voids, and he dteth,' his executor (hall ^ ^ 
?x^efeat ao4 not the heir. Bro. tit. Prefentatm^ pi. 34, 8. C \\ p.'m t?* 

iMkiooiU 

In the appendix to the Regifter^ tit. Brevia Vetera in Offidis 
Cigrici Coromt^ et clerie&rum de curfu in Cancellaria^ fit. 43. there 
is a writ of quare impedit for an executor to prefent to a church 
^■^Mch became void in the life of the teftator. 

-Av. tit. Prefentment, pi. 22. If baron is fclfed of an ad vow- 
Ion injure uxoris^ (as her dower bv a former hufband,). and die 
church voids, and the feme dies before difturbance, and after 
^^ baron is difturbed, he ihall have this prefentation, though he 
^ not tenant by the curtcfy. 

^ .But if the fame perfon be parfon of the church, and alfo be 
^^fed in fee of the advowfon and dies, the prefentation belongs 
^ ^ht hciff and not to the executor, becaufe the defcent and 
^^dance happened the famelnftaht, and the elder right (hal) 
^ preferred. 3 Lev. 47. Holt v. Epi/c. JFinton. 

Cro. EHx. 81 1. Leak v. Bi/bop of Coventry and Dr. BaUngton. 

^- ^nd B. feifed in fee of every other turn i A. prcfented» then 

'^* prefented, aiid after indudion his clerk b deprived, but no 

S!^ce is given. The bifliop collates; A. grants his fee to J. 80 

^ l^c coUalee dk$i it 11 now B.*s tunii for A^, before his grant 

O3 to 
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to y* S.^ (having the right,) might hare remofcd the ceUatte i 
irsmt of nouce ; but he dying incumbeiity A*g turn is fcnr^ 
But after J.*b grant to y. S. neither J. n6r J. S. could preiisi 
and the collation is good againft all but die verj patron, i«r 
after the grant, could not have adion ; but he has deftf oye<> 
by his grant^ and fo none can have it. 

,To apply this to the prefent cafe. 

Upon the 3 ift of OHober the true patson night have prefent^ 
therefore he had a right to prefent immediately and before b 
grant of^the advowfon to the plaintiff; what is diis then? bu 4 
craot to a (tranger of an iounediate right to prefent ; whi^ 
teems to be the fame thing iu other orords as a gr;Mit of a prefix 
avoidance, and with great deference the btfliop's collation 
good againft the plaintiff, who was a Jhrangir to the advowfin ^ 
$bi 31 Offoier^ when the right of pre/entatUn firft accrued to t^ 
then true patron i for it feems to b^ very clear that the trc^ 
patron then had a right to prefent if he pleafed. 

From hence it appears, that by the law as it ftood befo^ 
%i H* %. and by many refolutions fince that ftstute, that upcr 
the wJHtution to the fecond living the patron of the firft had^ 
rigtxt to prefent. 

/ That he can only prefent to a church «rhkh is void in fi£ 
Vnd not to one that is only voidable^ 

That a patron having an immediate right to prefent earns 
convey that right, for in other words it would be conveying 
prefent avoidance. 

And fo the plaintiff has not any title, and therefore cams 
have judgment. 

Another qucftion is, whether the firft living became fo vca 
by inftitution to the fecond that the patron was bound to tm 
•notice without notice given i 

This point was not much debated upon the former argumeir 
and tliough it may be doubtful whether the bifbop has coUa ^ 
rijjhtfully or not, for want of notice to the patron, yet if the pla* 
tiff has (hewn no title in lus count, he cannot have judgmeni^ 

But it is fubmitted the bi(hop has collated rightfully with ^ 

1 giving notice to the former patron or his grantee^ if the £ 
iving was void by the inftitution to the C:con4« ^^ 
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The inftitiition to the fecond living was a ceflion of the firft' 
bf the common hw, without znj deprivation. Faugk, 21* 
And if thb was a ceiEon at common law, the patron is to take • 
notice, and prefcnt, without ezpedling notice from the bifhop. 
G^. 834. 

It is further fubmitted, that as this living is above 8 /. perann. 
it is void by tht Jjnrit of the ftatute of 21 H. 8. which is a public 
/aw, and if it is a public law the patron is bound to take notice^' 
(without notice given him,) and to prefent within fix months at 
Us peril. Holland*^ cafe, and Vaugh. 131. Perhaps it might 
be otherwife if the living was under 8 /. ptr ann.^ becaufe the 
lUtute does not extend to thofe livings. 

Upon the whole, the defendants fubmit it with great deferenM 
to the court that the church was void upon ihftitution to the 
iccond living, that the patron was obliged to take notice without 
notice given to him, and to prefent within fix months after the 
inftitution to the fecond living ; and that although both thefe^ 
pointy Ihould be againft the defendants, yet if the plaintitf haa 
zio title, he cannot have judgment, for if he recovers, it muft 
Ibe on the ftrength of his own and not on the weaknefs of the 
defendants' title, who are in poileffion. Vaugh. 8. 58. 60. 

In reply for the plaintiff it was objefted, that it did not fub- Serjcwt 
fiantially appear upon this record that the church was void at Bwlan4» 
"riie time of the grant of tlie advowfon to the plaintiff, becaufe 
the day of the date thereof (9th of November 1759) mentioned in 
the count is not material, but mere form coming under a videlU 
^et : and it not being material, the not denying it by defeiidanta 
is no admiflion of it ; for nott'denial ovi\j admits thofe fadts which 
are materially alledged ; and it would be extremely hard upon 
the plaintiff that fuch an immaterial thing which the defendant 
2nay not deny fliould conclude him ; that tlie tim^ of feifin in ^ Bfo.CoiiicC 
fmare impedlt is immaterial ; and feifin generally, in die time of 35* 
peace, in the reign of fuch a king, being alledged, is fuffi* 
cient; and it is the conftant courfe to alledge feifin generally. 
Skin. 660. That which is alledged by way of conveyance or 
inducement to the fubftancc of the matter need not to be fo 
certainty alledged as that which is the fubdance itfeif. Co. Liu 
303. a. The grant to and feifin of the plaintiff in the prefent 
cafe is the fubftancc, and if the defendants had chofe to con- 
trovert the plaintifi/s title, and irifift upon the church being void 
on the inftitution to the fecond living, they ought to have firflf 
admitted the grant and feifin of the plaintiff, as alledged in the 
count, and then gone further and alledged that bcf9re the plain- 
tiff A^rf any thing in the advowfon^ the church in queftion became 
Toid| and (hewn when and how it became fo, and that it con^ 

O4 tinuedL 
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til&ttfid void until and at the time of the grant to the phidtiff, tni 
afterwards until the end of fix months from the time it hecaine 
void ; whereupon the bilhop on fuch a day collated the choreh 
OA the defendant WUtebiod^ and then the incumbent Wbitebead 
to have traverfed, abfq, hoCf that the late incumbent Ttamas 
^ CreJlej^2S inftituUd to the fecond benefice after ^he advbwfoa 

of the church in queftion was granted to the plaintiff in maimer 
and form as by the declaration ia aliedged ; tsf hoc parmtus ffi 
Vfrificari^ &c. If the defendants had thus pleaded, and the 
plaintiff had taken iffue upon the traverfe, it muft have been 
fimnd for him, if the grant was made before the inftituAon to the 
' itcond living ; if it had been found fpecially (which moft probablj 

Suld have been the cafe) that the grant was really made on 
I day aliedged in the count^ whidi was I2 days before the 
hubiBion to the fecond living ; the matter of plaintiff's title 
would have come fairly before the court, and the queftion wouU 
kave been, whether the church wtaJo void upon the inftituticm 
to the fecopd living that this turn could not pafs to the plainti£F 
after that time by the grant ? but as the pleadings now are^ the 
plaintiff has a good title before the inftitutkn to ^e fecond living, 
notwithftanding the day of the date of the deed of grant be after 
it, becaufe the time of the grant is not made material by pleadimr 
properly, but the defendants have entirely relied that laple 
of time funs from the time of inftituthn and not of indaSion to 
the fecond living, that the day in the declaration is not material* 
a Stra. 8o6. 5 Mod. 2S6. and many other cafes* 

It was further inCfted in reply, th^t admitting the chnrch was 
fo far void upon the in/litution to the fecond living before indue* 
tiont and the patron may take notipe of it if he pleafes, and pre- 
fent) yet no lapfe (hall incur in this pafe againll him unlefs notice 
be given to him ; no more than if the church be void by refig- 
nation ^ according to Lord Pefiam m Digbfs cafe, 4 Rip. 75. 75^ 

Upon this argument the whole court feemed to be of opinicm 

that the church wasyS void upon inJHtution to the fecond living, 

\ that the patron might have taken notice thereof, and prefented if 

t he pleafed, but inclinec^ co think that lapre (hall not iqcur from 

I the time of the injlitution againft the patron unlefs notice be given 

' him, but they thought that lapfe would run from the time of 

InduEtim without notice given him. 

The plaintiff's counfcl not being aware ofahe objedion with 
rirfpeft to the immateriality of thcday of the date of the grant» 
which is under a videlicet in the count, was not prepared to an- 
fwer it» and therefore that fingle point was adjourned to be fpoice 
U> again. 

: 'Trtiis 



' - Tfaii term the point referred for further argument wts fpokefl Pro ^ner. 
fc> wain ; after which the court were clearly of opinion^ that J*^^ 
llhe day of the date of the deed of grant in the count coining pif^T^*"* 
mnd^ a tHdeRcet^ and being nerer taken notice of again in any ftH.y.xS. 

Crt of the pleadings^ was totally immaterial, and fo the plaintiff *Vj!'^'* 
d (hewn a good title ; and they were alfo clearly of opinion { inft? seal 
Aat the church was fo void upon infiitutitn to the fccond Kiring, i% Idod. 
that the patron might prefcnt immmediatcly thereupon if. he gj* 
pleafed ; but tfiat the bilhop had no right to collate by b^fe ^oi'. * 
widiout giving notice; and therefore, without faying more^ YeU. xaj. 
ftey unanimouily gave judgment for the plaintiff: which wak ^^^VJ?** 
ilfterwards affirmed upon a vmt of error in the Kin^s Bench. ^ \%. ^' 

JudgiMiit 

Before judgment was given in the above cafe, th^ defendants ^^^^'^ 
mored for leave to amend their pleas, in order to have put their Browni.x4o. 
defence upon the plaintiff's dete£l of title, and not upon lapf^ iCartb.389. 
of time ; but the court refufed it, -becaufe it was a total changing JSiv't^ 
of their defence, and was not like an amendment, but Ultras cex. ^^ 
making new pleas ; the amendment intended to have been madie ^^ ^• 
was, to have concluded the biihop's plea in the following manner: Q^jJ^^ 
and the faid bifliop further faith, that the faid Thmas Grejlej befng pi. 6o. 
lb adniitted, inftitnted, and indufted into the faid north medietr '^JJ**^ 
of the faid ehurch of Great Sheepj^ and being .incumbent thereof ^^^ .^ 
be die fafd Thomas Grejley afterwards,, and before the making i^ Cro.Cai;. 
fibe faid indenture in the faid declaration lajlh mentioned^ and heffre -50'« 
the- faid Edward had any thing in the faidadvovfon of the faid north ^^w^ 
medietj of the church of Great Sheepj aforefaid^ to wit, on the 31ft permit the 
day of VHoher m the year of our Lord 1 759, at Great Sheepj afore- ***^?'^*^^ 
£ud, accepted and took the faid other benefice with cure of p^eaifo^ 
Ibols of the yearly value of 8/., to wit, the faid refiory of the chaofe c^ 
parilh church of &^7/r aforcfaid, other wife called Nether Scale in fi^^«fiM««» 
the faid county of Leicejter, and the faid Thomas Gre/ley was 
afterwards admitted ^tid inftituted into the fame before this * 
making of the faid indenture in the faid declaration laftly men* 
tioned, and before the faid Edward had any thing in tne faid 
advowfon of the faid north mediety of the faid church of Great 
Sheefj aforefaid, to wit, on the faid 31ft day of O^ober in the 
year of our Lord 1759, that is to fay, at Great Sheepy aforefaid, 
whereby and by force of the ftatute aforcl^id in fuch cafe made 
and provided, the faid north mediety of the faid church of Great 
Sheepy aforefaid became vacant, and remained, continued, and 
was fo vacant until and at the time of the making of the faid 
indenture in the faid declaration laftly mentioned, and afterwards 
until the end and expiration of fix-months from the time that the 
faid Thomas Grefley accepted and took the faid reAory of the faid 
church of Sealer otherwife Nether Seale^ and was admitted and 
anftituted into the fame as aforefaid; whereby the right of col« 
latine the laid north mediety of the church of Great S^epy afore* 

faid 
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faid devolved to the faid bifliop as ordinary of that place by rei* 
fon of the lapfe of time as aforefaid, wherefore the faid biibop 
after the faid fix months from the time that the faid Thonuis 
Grefley accepted and took the faid re^ory.of the church of Seah^ 
otherwife fletber SeaJe, and was admitted and ipftituted into the 
fame, were lapfed, that is to fay, on the 20th dzyo£ June in the 
year of our Lord 1 760, at Great Shapy aforefaid, collated the 
laid north medietv of the church of Great Sbeepy aforefaid, fo 
being vacant on the faid Thomas Whitehead his clerk, an4 caufcd 
the (aid Tb9nuu Whitehead to be inftituted and induced into the 
fame, in the time of peace in the time of the Lord George the 
Second, late King of Great Britain^ &c. by reafbn whereof the 
faid Thomas Whitehead from thence hitherto hath been and ftili 
is parfon of the (aid north mediety of the (aid church of Great 
Sheepy imparfoned in the fame ; and this the faid biOiop is ready 
to verify i wherefore he prays judgment if the faid JSdward 
ought to have his aforeOnid ^Stion againft hiin, isfc* 

Notts The defendant Whitehead*^ plea ought to have eon* 
duded in like manner as the biOiop's plea, only with this dif- 
• ference, that it ought to have traveifed (at the latter end thejreof). 
edfijue hoc, that the faid Thomas Grejley was inftituted into the 
' faid refiory of the church of Seale aforefaid, after the faid mme* 
ties of the faid advowfon of the north mediety of the (aid chorcb 
of Great Sheepy were or either of them was granted to the faid 
^dtiford, in manner and form as by the faid declaration above i% 
fuppofed i et hoc, &c. i wherefore, C5V* 
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Wilkes, Efq. verfus Wood, ETq. Member of Parlia^ 
meat. C B« 

THIS was a proceeding by bill againft the defendant, whicli w«ator« 
was pf E^er term lad, and in Trinity term laft the de« cootianaacc 
fcndant pleaded the general iffuc, whereupon iffuc was joined ^^T^b!^ 
9iai term i the paper book of the iflue has been delivered to the vercd mif 
defendant's ^tomey, whereby the whole proceedings in this be catered le 
cattfe appear to be of Trinity term, without any iontimsance from Se iSlT *" 
JEafltr to Trinity, or any alias prout patet, which is irregular | 2 Vent 6f« 
^is being a proceeding by bill of Eqfter term % an<;l therefore it i Browa*t 
Ss now amoved that the iflue as delivered may be fet afide for this ^^-^^ 
irregularity. On (hewing caufe, 

CtfrM-^-This is a nice objecliony it is mere matter of form ; 
imd we think the continuance, or alias prout patet, are not lie* 
ceflary in the iflfue paper, it may be entered at any time upoa 
ibe roll. The rule to (hew caufe was difcharged. 

White verfus Shaw. C. B. 

^HIS was trefpafs, aflault and battery, whereupon the plain- Q^od ciim 
•* tiflF declared, that whereas the defendant 4 December 1762, ln«fp«ft 
at Leeds, made an aflault upon the plaintiffi ^c. The defendant ^l*^*a 
demurred, and (hewed for fpecial caufe, that the fuppofed aflault demoircr. 
in the cQunt-part of the declaration is not charged exprefsly or aUr.ftos. 
pofitively, but only by way of recitah « Boir. fto6. 

A Show. %1m 

Serjeant Hewitt for the defendant infifted that this, being VuiSHH'iS. 
fhewn for fpecial caufe of demurrer, is bad ; and cixtA Amyon 
V. Sh^e, 1 Stra. 624. B. R. where it was ill after a verdidl and 
Judgment arrelled ; and 2 Barnes 366, 361. C. J7. where this 
28 held to be ill upon a fpecial demurrer, though the court ia 
that €a(e held it well enough after a verdi£l. 

Serjeant 
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tSM.i8^. Serjeant Saytr for the plaintiflF infifted, that although thiS 

^5^ might be bad in a proceeding by bill in the Sling's Bench, yet 

CfcHw?^ in this court where the writ is fet forth in the declaratioa, and 

SS5. i9's* is part thereof, the count is helped and made good by the writ; 

*Tr^ '|3' the caftf cited from Barnes 36o.'of Doug/as and HaJI, was argued 

^^'' ^ in -5. R. upon a writ of error, Trinity i8 (5* 19 Geo. 2. by Mr, 

Stracey for the plaintiff, and Serjeant Draper for the defendant 

in error^ when the court were very miicb inclined to get over 

this objeAion, and faid that they thought the count was helped 

by the writ ; and Dennijm J. faid, he thought they migkt rejeft 

the word whereas as flirplufage, as the court frequently does 

where a man's name is miftaken in the declaration, and that he 

was glad ^o fee the court inclined to get over this frivolous ob« 

je£lion ; it was not then determined, out ordered to be fpokea 

to a fecond time ; but it never was, the plaintiff in error feeing 

the court fo (brongly inclined to affirm the judgment of tha 

C. B. (Sec my report of this cafe in JS. K,,) 

s j<»Mi97* Curia — ^Perhaps if this had been a proceeding by bill in B. S,^ 
it might have been ill, according to the cafe in SfrcL. 6a i. where 
it was ill after a verdi£t \ but in this tqyirt where the writ is fet 
out in the declaration, die count (we think) is helped thereby^ 

. . and the plaintiflF muft have judgment* 



Wilkes, Efq. verftu Wood, Efq. Member of ParlU^ 
ment, C. B. loth of November. 

IfMTcto iNtrefpafs, aflault and imprifonment, the defendant pleaded* 

TmerJifllMr *^^ general iflTue, whereupon iflTue was joined Jaft term, and 

•Dd^piead't*' notice of trial given for to-morrow the nth of November. Oit 

fpcciai piu Monday lafl, the 7th o^ November ^ the defendant moved for leave 

HiSrwil^' to withdraw his plea of the general ifluc, and to plead again the 

pririi^e'of* general iffue, and a fpccial juftification under a warrant of Lord 

p^lUmeAt. JHhh/axy fecrctary of (late } and relied upon the cafe of Tayior 

againft JoddreU^ B, R. MicL 23 Geo. 2. where, in imprifonment 

the defendant had pleaded the general ifliie, the court gave btm 

leave to withdraw that plea, and plead a juftification that he was 

mafter of a (hip, that plaintiff was making a mutiny therein, and' 

fo he imprifoned him, upon terms of taking (hort notice of trial, 

and giving plaintiff judgment of the fame term. The like was 

6»XiC\viBiaekburn a»d Matthews^ Trin. 23 Geo., 2. B. R. and in 

many other fimilar cafes, where the eour( could prevent the 

plaintiff from being delayed, or fuffering any inconvenience* 

Serjeant Glynn, for the plaintiff, objeAed that die defendant 
could not, by coming into the ufual terms, put the plaintiff into 
:lbe fame Ctuation he was now in, the privilege ot paxiiament 

taking 
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tddog place next Monday: whereupon defendant agreed. to 
waive hia privilege^ but it was anfwered by Glynn^ that the prU. 
vilege of a member was the privilege of the whole houfe, and that. 
he could not waive it without leave of the houfe \ and that the 
hoofe might infill upon the privilege, 

. CWria— We will not fuppofe any thing fo di(honourable in the 
Houfe of Commons \ let the rule be made abfolute upon defend* 
ant's taking (hort notice of trial, and that if the plaintiff has a 
Terdi&i he (hall have judgment of this term. 

WiOtti againft Webb efq. member^ (5V. the like motion, and 
iheUkerulc. 

Huqkle vcrfus Money. C* B. 

^RESPASS, aflault and imprifonment ; iflue joined upon Anewtnat 
^ the general iffue Not guilty, tried befoi:^ the Lord Chief. ^^ e«effir« 
Joftice, when it was proved for the plaintiff that he is a journey- JflSHftlii* 
man printer, and was taken into cudody by the defendant (a impriroo* 
King's meffisnger) upon fufpicion of having printed the North "n^nj^*- 
Brkon^ Number 45 \ that the plaintiff kept him in cudody - ' 
about fix hours, but ufed him very civilly by treating him with, 
beef-fteaks and beer, fo that he fuffered very little or no da- 
mages ; the defendant attempted to juflify under the general, 
wnrrant of a fecretary of flate, to apprehend the printers and 

Sblilhers of the faid North Briton^ Number 45, (which is be- 
« fet forth at length in the cafe of The King and Wilkes^ Eaf* 
terTermf 3 Geo. 3.) by virtue of t\it Jf at. of Jac. i. and the 
fieit. ^4 Geo. 2. cap. 44. but was over-ruled by the Lord Chief 
Joftice ; whereupon the king's counfel, who were advocates for 
the defendant, tendered a bill of exceptions, which has not yet 
been argued \ the jury gave 300/. damages. 

It was now -moved by Serjeant Whitaker that the verdi£k 
aiigjht be fet afide, and a new trial had ; for that it appeared 
upon the evidence the plaintiff was only a journeyman to Leeci, 
the printer at the weekly wages of a guinea, that he was con^ 
fined bnt a few hours, and very civilly and well treated by the. 
de£endant, fo that. 300/. were mod outrageous damages in this 
cafe} and a new trial he hoped would be granted ; and cited 
Chewb^sr. Robin/on f i Stra.6^1. which was an aAion for. a 
malicioits profecution upon an indi£tment wherein the jury gave 
1000/. damages, and the court granted anew trial for the excef*- 
fiveneis of the damages. Several other fimilar caf<;s were cited 
to iiidvce the court to grant % new trial* 



Serjeant 
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Seijeant Burhnd^ for the plailitiffj i&fiAed thftt is Oilbait «f 
iorf^ which found merely in damages^ and aid iftft fiktf Mn of' 
ajfum^ii the court will neiref interpofe in fetting afide terididb' 
ior exceffire damages ; that in the caCe of Leeman agaimft jUlm 
and others, reforming conftables, C, B. in an adion of ts M y ifc * 
and imprifonment, the jury gave 300/. damages; and this court 
refttfed to grant a new trial, though the plaintiff had not boen 
imprifoned al30Te 24 hours. And in a late cafe in B* R. f&ten^ 
minal conTcrfation 500 A damages were gifen agaialt a mao .m 
tery poor circumftances, as appeared to the court by affidart^ 
and yet they would not grant a new trial, but faid they could 
not interpofe in cafes of tort, unlefs the daa^ges- were very out* 
tageons ; but that the jury were the fole judges of the daibages. 

r 

Lord Ohief Juftice«->In all motions for new triids, it is as ab« 
folutely neceflary for the court to enter into die nature of the 
caufe, the evidence, fads, and circumftances of the cafe, as 
lor a jury ; the law has not laid down what fliall be the meafure 
of damages in aAibns of tort\ the meafnie is vague and uncer* 
tain, depending upon a vaft variety of caufes, fa£ls, and circum-^ 
ftances 1 t9rts or injuries which may be done by one man to 
another are infinite; in cafes 6f criminal convcrfimon, batteryt 
imprifonment, flanderj malicious profecutions, &r« the ftatCr 
degree, quality, trade, or profeflion of the party injured, as well- 
as of the perfon who did the injury, maft be, andgeneralty afo, 
confidered by a jury in giving damages* The few cafes to be 
found in the books of new trials for torts^ fliews that conrts of 
juftice have moft commonly fet their faces againft them ; and 
the courts interfering in t^efe cafes would be laying afide juries. 
Before die time of granting new trials, ther6 b no inftance tibaC 
the judges ever intermeddled with the damages. 

I (hsdl now ftate the nature of this cafe, as it appeared npott' 
the evidence 2% the trial : a warrant was granted by Lord Htiifatf^ 
fecretary of ftate, dire£led to four meflfengers, to apprehend and 
feize the printers and publifhcrs of a paper called tne U9rtb Bri* 
ton^ Nuniber 45, without any information or charge laid before' 
the fecretary of ftate, previous to the granting thereof, suid 
without naming any perfon whatfocvcr in the warrant ; Carritfg*^ 
fort, the firft of the mefTengers to whom the vearrant was di- 
' re^cd, from fome private intelligence he had got that Lfecb was 
the printer of the North Briton^ Number 45, dire£ied the dc» 
fcndant to execute the warrant upon the plaintiff, (one of Lt9cV%' 
journeymen,) and took him into cuftody for about fix hours, 
and during that time treated him well ; the perfonal injury done 
to him was very fmall> fo that if the jury had been confined by 
their oath to confider the mere perfonal injury only, perhaps 
20/. damages would have been thought damages fufficicrnt; but 
the fmall injury done to the plaintiff^ or the incouCderablenefs 

of 
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of litt'ftation and rank in life did not appear tot he jury in that 
ftriking light in which the great point of law touching the li<* 
bcrtT of the fubjefi: appeared to them at the trial ; they faw a 
magtftrate over ail the king's fubje£l8) exercifing arbitrary power, 
Tiolating Magna Cbarta^ and attempting to deftroy the liberty 
of the longdom, by infifting upon the legality of this general 
warrant before them ; they heard the king's counfel, and faw 
the folicitor of the treafury endeavouring to fupport and main- 
tain die legality of the warrant in a tyrannical and fevere man* 
ner. Thefe are the ideas which ftruck the jury on the trial % 
and I think they have done right in giving exemplary damagei. 
To enter a man's houfe by virtue of a namelefs warrant, in order 
to procure evidence, is worfe than the Spanijh inquifition i a law 
mider which no Engli/bman would wiQi to live an hour; it was 
a moft daring puUic attack made upon the liberty of the fubjed* 
I diought that the 29th chapter of Magna Cbarta^ NuUus liber 
tomo caftattfT vel impri/onttur, tsfc. fucfuper ium ibimui^ Vc. nifi 
perlegakjtuikmmfaruim/uorum vet per legem terra j is^c. which 
is pointed againft atbitrary power, was violated. I canpot fa]^ 
what damages I (bould have given if I had been upon the jury ( 
but I dired^ and told them diey were not bound to any certain 
daniagea againft the /(blicitoc^eneral's argument* Upon the 
whole, I am of ofmiion the damages are not exeeffive; and 
tliat it b very dangerous for the judges to intermeddle in da* 
Aagea ibr tain it muft be a glaring cafe indeed of outrageous 
dimages in a Urt^ and which all mankind at firft blufh nmft 
think fe, to induce a court to grant a new trial for exeeffive 



Bsdmtfi. j*—! am of my lord's opinion, and particularly in 
the matter of damages, wherein he djreded the jury that they 
were not bound to certain damages. This is a motion to fet 
afide i; verdi^s in efied; for all the other perfons who have 
.Imnight adions againft thefe meiTengers have* had verdids for 
.<soo/. in each cauie bj confent, after two of the a£lioos weM 
liilfy heard and tried* C/ive]. abfent. 

fer rvraifi— New trial refufed. 
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Syllivan verfus Stradling. C B. 

RcpMi. TN replran for taking and onjuftlf decuning two hdfm of 

^**T!!7 ^ 1 ^^ pUindffl The defendant firft avows that the place m 

j^^t? which, bft. is two acres of meadow-hnd lying and being at a 

lH»a vo^ a place called Taps Corner^ in the parifli o{,Lytg in the conoty at 

f^^^"^ Samerjetj and that one Jmmu Hmrris for two years, ended die 

fccond day of .FfiriAirip 1761, and from thence until and at Ac 

£une time when, (5V. enjoyed Ae land in which, istc as ttnaiis 

thereof under a demife made to him by the defendam at dit 

yearly rent of 2/. tt. payable to the defendant yearly 00 tba 34 

day of IPtbruarff in every year, and becaufe 4/. 4/. rf die leat 

for the (aid two years ended on the ad day of Fibwuarf afordaidi 

in the year laft aforefaid on that day and Jtar, axtd alio at the 

faid time when, f^c* were in arrear and unpaid to thedefendantf 

the defendant well avows the taking of die cattle in die place in 

which, (sTr. and juftly, &r. for and in the name of a diffarels fir 

the rent fo in arrear and unpaid, which rent ftill remains d«e • 

r^'f*nfi and in arrear to the defendant; and the defendant for further 

Iw tbe like cognizance by leave of the court, Is^c. ,as bailiff of J^ PbilSfi^ 

tibt mrt.^ well acknowledges the taking of the cattle in the place in whicbt 

fsfc. and juftly, b'r. becaufe he fays diat the find place at the 

time when, ^c. and long before, was two acres of jheadow-land 

lying and being at a place called Ti^s Comer in the county. a£ne« 

faid, and that the {^id James Harris for two years, ended on dia 

2d day of February 1761, and from thence until and at the time 

when, (sfc. enjoyed the faid land in which, 6r^. under a demife 

thereof before made to him by the faid John Phillips^ at the yeadf 

rent of 2/. 2/. payable yearly on the 2d day of Fehruary in every 

year, and during all that time held the fame of the (aid Jobm 

Phillips by virtue of the faid demife as his tenant thereof at die 

rent aforefaid, payable as aforefaid, and becaufe 4/. 4/, of the 

rent for two years, ended on the 2d day oi February in the year. 

laft aforefaid, and alfo at the faid time >yben, Cffr. were in anear 

tod unpaid to the faid Jdtn Phillips, the faid defendant as bailiff 
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4>f the (zU y^n PhiUi^u ^»^n acknowledges the taking of the 
faid cattle in die plaqe in which, ^c. and jultly, ^t\ for and 
iii the name of a diftrcfs for the faid rent fo in arrear and un- 
paid, and which rent (till remains due in arrear and unpaid to 
the faid J9btt Phillips, &c. • 

And the faid plaintiff as to the defendant's avowry fays, thaX P'ca i6t\ic 
tie defen^diinty for any thing by him therein alledged^ ought jnot Jgfg^j,*^** 
to avow the taking of the cattle in the place in wWchj ^c. to be tcwk^ihc^ 
juft, becatkfe he fays that the defendant at the time when, i^C: of ut^« of his 
hl;i own wrong, and witi>out aiiy fach caufe as the dcfencjant ^'^w"**- 
h^tli in his avowry alledged, took: the cattle of the plaint ia th^ 
place in which^ &r. and unjuftly detained them in manner an4 
form as the plaintiff hath above complained againft him \ and 
this the plaintiff plays may be inquired of by the country, ;uid Mtietpiltf 
the defendant doth the like. And the plaintiff, as to the cog- «»w»"»y« 
Aizance df the defendatit, fays, that the plaintiff for any thing by .The like 
the defendant in that cogni7anc€ alledged^ ought not as.bailiff of pJeaiothe 
the &td John Phillipf to acknowlcdfre the taking of the cattle in ««««*'«^«w 
the ^lace in which, Vc. to be jud, becaiife he (bys, that the de- 
fcodaat at the time when, ^c, of his own wrong and without 
Arty fiich eaufe as he hath in his cognizance aliedged, took the 
cattle of the plaintiff in the place in which, (!fr. and unjuiUy 
detained themi in manner and forn^ as the plaintiff hath above 
colttplaine^ againft him : and this the plaintiff prays may be alfo mw to the 
iQq«iftdpf by the country} and the defendant doth the like, i^c. country- 
And tiif plaintiff, for further plea as to the avowry of the defends 
*nt,1>y leave of the court, isfc. further fays, that the defendant Pifain bar 
far any thing by him in that avowry alledged, ought not to avo\r J° Jf ^j*]!^""" 
the taking of the cattle in the pbcc in which, tfr. to be jull, ^Ic^h^t^i^ 
bceauie he fays, that at the time when the defendant is above defer, i^nt 
flippofcd to have made the demife in tl>e avowry mentioned, of ^j^jj^e^lj,''* 
^ faid meadow land, he had not any edate in the faid itieadow 
l^ftdj.wfeeTcby he could make fuch dcmifc to the faid James Hat'* 
rAr> aodihis he is ready tp verify : wherefore, inafmuch as the 
^«&ii4anr bath acknowledged the taking of the cattle in the 
piscc iQ whiobi tffc. he prays judgment and his damages by rea*> 
*"^the«e(jf to be adjudged to him, i^c. And the plaintiff for The like 
frrther.plea, as to the cognizance of the defendant» by leave of ^^^^^^^^^ 
*c court, bfc, fays, that the defendant, for any thing by him in niiance by* 
^^ cognizance alledged, ought not as bailiff of the (aid John leave, &«. 
fiiBipi to adcnowledge the taking of the cattle in the place in 
^"^i kSc. to be }uft, becaufe he fays, that at the time whea 
^ ^M J^Philiipt is fuppofed to have made the demife in the 
n^isancp mtfitiooed of the faid meadow land, he the faid Jdm . 
^^*Dips had not any eftate in the laid meadow land whereby h« 
^^ make fuch dcmile to the faid James JHbrrisi and this ke is 
^f t^ verify : vrhevefore, inafmuch as the defendant hath 
•wwjcdftd che tKktnc of the faid cattle in the place in 
yw./2r • P which, 
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which, ife^ he prays judgment and his damages, by reafon of the 
taking and unjuftly detaining the cattle, to be adjudged to 
him, isfc. 

Denurm to And the defendant fays, that the plea of the plaintifT by him 
w^^*d^ fccondly pleaded in bar to the avowry, and the matteis. therein 
gvoiiTf. contsuned, are not fufficient in law to bar the defendant from 
avowing the taking of the cattle in the faid place in which, f:fc» 
to be juft ; to which faid plea, in manner and form as the fame is 
. pleaded, the defendant has no neceflity, nor is bound by the law 
of the land to anfwer ; and this he is ready to veriff : wherefore, 
for waAt of a fufficient plea in bar, the defendant prays judgment 
and a return of the cattle, together with his damages, bfc* ac- 
cording to the form of the ftatute, i^c. to be adjudged to him, 
tpcdal caafe ^c. And for caufes of demurrer in law, rhe defendant (hews to 
ofdawuTBT. the court the following caufes, viz. for that the plalntiiF hath not 
by his faid plea in bar admitted, traverfed, or denied the dcmife 
mentioned in the avowry to have been made by the defendant, 
but hath attempted to introduce a collateral ifTue that the defend-^ 
ant had not power to demife the premifes ; and for that the faid 
plea is only argumentative, uncertain, infufficient, and wants form. 
Demurrer to £ffr. And the defendant as to the plea of the plaintiff by him 
tSwpiea in fecondly pleaded iii b.ir to the cognizance of the defendant fays, 
cogn^Incc. ^^^^ ^^ ^V rcarfon of any thing by the plaintiff in that plea al* 
ledged, ought nor to be barred from acknowledging as bailiff of 
the faid John Phiilips die taking of the faid cattle in the place in 
which, &c. to be juil, ^r. To which plea, in manner and form 
as the fame is pleaded, the defendant hath no neceflity, nor is 
bound by the law of the land to anfwer \ and this he is ready to 
verify: wherefore, for want of a fufficient plea in this behalf, the ^ 
defendant prays judgment ^nd a retorn of die cattle, together '^ 
with his damages, ^c. according to the form of the ftatute, tiu ..^^ 
Spccui to be adjudged to him, ^r. And for caufes of demurrer in law, .^ 
cauicaof the defendant (hews to the court-the following caufes, tnx» For^9K 
demurrer, y^j^^ ^j^^ plaintiff hath not by hfs faid plea admitted, traverfed^ or-^ 
denied the demife mentioned in the cognizance to have been-^c^ 
made by the faid John PhiliipSy but hath attempted to inftradii 
a collateral iffue that the defendant had no power to demife \ 
premifes ; and for that the faid plea is only argomenudve, ui 
rcrtain, infufficient, and wants form, iSc.^ •• .- 




Joinder in ^^^ ^^ plaintiff fays, that the plea byhim (ieeotidlyj 
demurrer ai pleaded in bar to the avowry, and the matters tbnrtn contained^'^ 
to tke avow- ^^^ g^^ j ^^d fufficicnt in law to bar the defendant ffom. iv0wia| — 
^* the taking of the cattle in the place in which, lie^ t6be jaftl 
^vhich plea, and the matters therein contained, die plaintiff it^EC'*' 
The like ai to Verify ; and becaufe the defendant to the (aid plea hath 
to the cog. anfwertd, nor the (ame in any manner denied, the plaintiff prai^"^ 
»i«aacc, judgment, lie. And the pUindff fays, that hi* ptai " 
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above pleaded in bar to the cognizance of the dcfepdant, ancl-tiie 
natter therein alledged^ are good and fafficient ia law to b ir the 
defendant from making cognizance as bailiff of the faid Join 
PUilipi, of taking the cattle in the place in which, Wf. to be juft ; 
which faid plea, and the matter thereof, the plaintiff is ready to 
venff; and becaufe the defendant to the faid plea hith nbt an- 
fvcred, nor in any manner gainfayedj the plaintiff as before prajs 
judgment, i^c. 

This cafe was twice folemnly argued at the bati by Serjeant Nil habuit 
BitrlaMd for the defendant, and Serjeant Gfymi for the plaintiffj ^? tenemei- 
in Trhtiiy term laft; and in this term by Serjeant Davy for the SIi'barT/w* 
defendant, and Serjeant Hrufitt for the plaintiff. ^ sTo^vry on. 

' dw the fbtf 

■ Serjeant Burland — ^The avowry and cognizance in this cafe is "ij*"*** 
given to landlords by the Jfat. 1 1 Geo. 2. cap. 19. intitled. An zGt 
for the more efledual fecuring t\\e payment of rents, and pre- 
venting fi;auds by tenants, whereby it is enad^ed^ «• That whereas 
" great difScnltiesoften arife in making avowries or conufance 
^ upon diftreffes for rent, quit-rents, 6fc., ;t fliali and may be 
** lawful to and for all defendants in replevin to avow or Ihake 
*^ conufance generally, that the plaintiff in replevin, or other 
'' tenant of the lands and tenements whereon fuch diftreft w^s 
'' made, enjoyed the fame under a grant or denaife at fuch a cer* 
^ tain. rent during the rime wherein the rent didrained for iii- 
'* ourred, which rent was then and dill remains due/' This 
ebnfe in the (tatute has taken away the tenant's right to contro- 
vert the defendant's title in replevin ; if it has not, and he be 
>*ligcd to (hew his title in the replication to the plea in bar, it 
lias occafioned a greater prolixity ill pleadings in replevin than 
tl^ere was before, for at common law the hndlord or avowant 
Wat obliged to fet out his title in his avowry or conufance at fird* 

It may be faid perhaps that the avowant might have replied, 
fhat at the time of tHe demife he had a good and fufficient eftat^ 
wthe land whereby he could make fuch demife, and that this 
^^tdi have been a good iffue, without fetting out the title ^ but 
'his would have been a bad replication, according to Gyil .^gaind 
*V^ ^^^v. 227. Cro. Jac. 312. S. C. In debt, the plaintiff ^ 
>^lared upon a ieafe for years made by himfelf to thq defendant 
^Unds in jE., rendering fo much rent, and for fo much in arreat 
•t filch a fcaft he brought the a£lion. The defendant (the Icafc 
^01 being bv indenture) pleaded that the plaintiff at the time o£ , 

^demife had nothing in the tenements whereof he cduld make 
^ faid demife ; the plaintiff replied and faid, that at the tinte 
^die demife h^ had a good and fuf&cient eda^e in the faid to 
J^^Mtt whereof he could nake the demife^ and theteupoa 
9^ at iffue and found for m^ plaintiff, he had his judgment* 
Tkdefendant brought error,* and a(&gned for errdr, that this 
ion wias not goodj for he Qught to have Ihewn Tpecialiy 
Fa what 
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what rfate be had at the time of the cfcmife, fo that the com 
Blight judge .that he had fufficient irr the lands whereof to mak 
the Icafc ; and the court held that the replication was not goon 
jnd that the defendant might well hav<? demurred for that caufi 
but judgment was affirmed, for the vcrdid found lor the plainti 
liath made the replication pood, f r the court is nc»w ;»fcf rtuine 

' that the plaintiflFhid an eftate whcreoPhe could make the dcmtfi 
And in 3 Lev. 193. Jylett again(^ WtUlams^ in covenant upon 

,Attd not indented, and declared upon a le.ife of land to defend 
^t rendering rent, and a cov* n;jnt to pay it, and afTijined a hrcac 
in non-payment of the rent ; the defci dant protclling 'that h 
did not enter and enjoy the land as the plaintiff had fuppofed^ fa 
plea faid, that the plaintiff nil hahuit rn tntmentis tempore dim 

Jtmii : thp plaintiff replied, that habuit hnum tiUilum unde patm 
4*i^t(er€ : the dcftAidant demurred generally, and the court hel 
the replication ill in not (hewinj; what title he had 9 accordia 
t9. 2 Cr^ 312. this was not by indenture 

Thtjlat. IX Geo, 2. was made for the benefit of IandIor<f 
O ^d to obviate fame difficulties that many times occur in tl 
'5 recovery of rents where the dtmifcs are not by deed ; that 
•* fliall and maybe lawful for landlords, where an agreement 
. *• nipt by dced^ to recover fatisfaflion for the tenements occupL 

•* by tlie defendant or defendants in an aflion on thtfcafe fort "^ 
w ufe and occupation of what was fo held or enjoyed ; and if 
". evidence on the trial of fuch a£lion anjr parol demtfe, or 3^ 
•^ agreement, (not being by deed) whereon a certain nnt 1^ 
^« rcferved, fliall appear, the plaintiff in fuch aflion (hall wr 
" therefore be nonfuitcd, but may make ufe thereof as an ^• 
** dence of the qtiantum of the damages to be recovered." ''ML 
fore this flatute, landlords were under great difficulties in getts 
their rents of tenants who had enjoyed tinder a parol dcmife^ 1 
^ fome littl? nxemormdum in writing ; and in actions on the oaj 
for the ufe and occupation, were often nonfiiited, which diffic\j/f 
x)h\% ftatute has removed, and now they are fafe, and may tixhtx 
bring an aQioh on the cnfe for the ufe and enjoymertif, or may 
. diftruin upon thefe parol demif^s, and avow according to tfcc 
ftatute without fetting out a title. 

This pica of '«// hahuit in Unementis is bad in this cafe, as if 
alfo certniaJr J6^ in an ai^ion on the cafe upon an aff'um^t for tfct 
ufe and occugation of lands ; as was determined in 'Lenvis^p^ 
TVillii^ B. R. Hilary, 25 Geo. 2. and in Richards againft fW*rfi 

Hilary, 1 3 Geo. I. jiewfonie againft Dugdale^'B. R. • ^ 

1761, was the like avowry to the preient ; the plaintiff pfeawd 
in bar to it nil habuit (n ienementis^ ,&c. ; defendant replied ^ 
habuit a fu£Bcient cftatc to deralFe, and concluded to the cwrt- 
try.. The court held the plea bad, and judgment was flur tht 
avowant, TLi? yi^ jl?f t.wcen landlord and tenant. 

Serjeant 



.ScricMt Gfynn. (or the plaintifF— The main cyicftion is, Whe« 
Attmjfat. ,11 Geo. a. was intended to take away the leflec's 
rigit atebmmon law to controvert the leflbr's title and authoritjf 
to main the demifein cafes where the leafe is not' by, deed ia<r 
dentsj ? I conceive that it was not ; it has given (he leuor a nieW 
arowry, but has- not taken away the leflce^s right to plead this 
plea of nx/ iaitdtf &c. and to put the ledbr to '(hew he had fucb 
[ aacftatc, -whereof he could. make the demifc j according to Lit^^ 
fie 58. *^ In cafe of a diitreCi or debt for renl^y it behovieth that 
^ the leflbr be feifed of the fame tenementSi aC the time of his 
^ feafe ; for it is a good plea for the leflee to fay» that the leflbr 
'Miad BOtKing in the tenements at the time of the leafe; and. 
* &i If/f, 47. i. fays, the reafon of this is, for th^it in every 
** coptrad there mud be quid pro quo, and if the leflbr hath no* 
^' thing in the land» the iefl'ee luth not, qtdi J pro\fuo, nor any thibg' 
^' for which; he (hould pay any rent ; and in that cafe he ma^ 
'f alfo plead that the \tSox non dimifif^ and give' .in evidence the 
^^ other matter ; but Liit/e/an hys^ this is the. plpa, ^^^//^ the' 
'' leafe be made by deed indented, in whi^Ti cafe this pka licth 
'f not for the leflee to plead, for then are both parties concluded ; 
*' but if it be by deed-poll, the leflee is not eilopped*to fty thab 
** the leflbr had nothing at the time of the leafe made^ Ca, 
*^ XZf. 47. *.'•. It is abfulutely ncceflary that- the leflbr have 
fcifln of the land at the time of making the leafe, and a leafe 
•Hade by a man before cn.txy was held to be vqi^C , 2 Ld. Raym» 
853. STtfi V. Sutton. I do admit that io an.Afpympftt for the ufe 
^nd occupation, nil babuit intenementis^ Sec. is no plea, for that 
spends merely upon an implied contracl, and the promife is 
'wed by implicatipn of law, uppn proof of the ufe and cajoyracnt 
^ the. defendant; but per Lee C. J.— In cafe of a demife it is 
^herwifc, bccaufe a fcifin and a right to make the leafe, is the 
foundation of the adion for rent. Richard w. Holding 13 Geo. a.' 
-8. iJ, And I alfo conceive that in this cafe a general replication 
4mt the defendant had fuch an eftate whereby he could make the 
^icmife, would be a good iflue, at'thc. trial whereof the (ingle*' 
^peflion would be. Whether he had fuch a feifln as would entitle 
wa to the rent ? 

^urAfn^Ser}.— This is an improper plea to come out of the* 
^Outb of ooe who has received the profits and enjoyed the land. 

-liord CUef Juftice— I defire I may be underftood not to be 
joimd by what 1 (hall now fay, becapfe the cafe is to undergo a 
'^^cond aigumem. This is not a cafe between the landlord and 
^*^ir, but between a (Iranger and the landlord, a replevin for 
j^^tsiiig the cattle of a (Iranger, and therefore I doubt whether the 
'^■wrd (hail have this general avowry, by the Jlat. 1 1 Geo. 2. 
^K^H a ftninger to the demife, but am inclinoi to think he (hall^ 
^^t3>ift tbf w«Eds- ofi the ftatute are general and univerfal^ viz. 
^ P3 **It 
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K It Ihall be lawful for all defendants in replevin to avow or mal^e 
. f xoDufance generally,^ Uc. ; and therefore whether x\^t plaintiff 
r.be. tenant or not, the form and manner of the avowry given by 

the ftatute is the fame. It was faid by my brother Glynn^ that nil ^ 
ibabmt in tenementis was a good plea to a demife without deed, ^ 

dnd that if the leflbr has nothing, the tenant is not fafe in paying^^ 

bim the rent, becaufc he may be fued for it again by the right^^^ 

pwner of the land, and that the ftatute could never intend tc^j^ 

. take away the right to controvert the leflbr's title and fubjed th^,^ 

. 'leflbr to the danger of being liable to pay bis rent twice ; but ve^^» 

' vhen I coufider the form of the avowry which the legiflature nr^^ . 

^marked out to be full, perfeQ, and cothplete, I cannot hel^T-^ 

thinking but they intended to take away the plea of nilhaiuit, &» — ^? 
. as if they had faid, after a tenant has enjoved the land bv a d^^ '< 

mife or pcrmiflion of the landlord, he mall not be permitted ** t 

Ey into the title, and pick holes in fcttlements and wills \ wh^^na 
s a tenant to do with the title, as between him and his ian..^Hd 
. |ord after enjoyment ? I fuppofe alfo, that this form of avo w wj) 
. was given, to prevent the difficulty the landlord was under to 

recover his rent when the eftate was in mortgage, and the refL_z )re 
\t fccmg to me that this plea of nil babuit^ &c. is taken away. 

But it is faid that a general replication quodbabuit infeneme r ^ti : 
a fuflScient eftate whereof he could demiie, would be good, t — mi 
« this has been determined to the contrary 5 the iiTue would be ^^roo 
large, and the inconvenience to landlords wpuld be the fame^^ if 
not |;reater. It is very true that ziil babuit^ &c. is no plea in an 
a£tipn for the ufe and occupation, becaufe that is only upor s a 
inere contra£t or 'agreement, not upon a demife. IJpon ^^hc 
whole, a$ at prefent a^lvifed, I think tliis plea of nil hahmt^ ii^^» a 
|)ad onpi as it is (aken away by the ftatute, in my opinion. 

C/iw J.— This is' a new cafe. If nil iahit, &c. be a g^^^ 
plea, and a general replication quod babuity &c. whereof he c^ *vld 
demife, without fctting out what eftace he hath, would be a ^^^ 
replication, it would be impoflible for a landlord whofe eftat^ at 
the time of the demife was in mortgage to get any rent \ and the 
ftatute was made to prevent that difficulty, fis well as many ostler 
inifchiefs to landlords, as prying into titles, family-fettlemc^^f ^ 
and wills, to pick holes in them, as my lord has well obfenr^<lf \ 
and I ani very clearly of opinion, that this is a good avowry* ^°" 
tbat the ftatute has taken away the plea of nil babuity &c. la <lu8 
cafe.of a replevin. 

Batburft J.-— This ftatute was made for the b^efit of landlo^ 
and to prevent tenants from putting them to diffictilties (after ^' 
joyment of the lands) in reeovering their renu under parol ^> 
inifes or agreements ; for before this ftatute, in anions for the oft 
4p4 occupation^ landlords were continually nonfttited^ bf ^ 
* • ; ' , ' tcnactt 
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^I^Q^ntp jproving fome parol demife, or memorandum in writings 
rsiipottnting toa demife. at the trial, for in that cafe the lancftotxl 
ought to have brought an adiion of debt, and not cafe on afum^p 
wldch is now remedied by this ftatute. It is very certain thit 
m/Aahttt, &c. is no plea at law to an affutnifit for the \xit atid 

. occupation } and in the prefent cafe the plaintiff might have 
pleaded to this avowry, that the tenant Harris did not enjoy, ^c. 
under any demife of the avowant ; and that is the only honcft 
j^efcnce, in my opinion, that can be fet up in this cafe. In n^ 

pUvin^ where the avowant in cafe of dtftrefs for rent fet but bis 
title fp^ialiy in his avowry, I think the plaintiff at common law 
^uI4 not plead nil habuit in tenetmratSy &c.'but was' obliged to 
travcrfe or deny his title fet out in the avowry, or to confefs aad 

..avoid it by {hewing a title paramount in himfelf, or fornebody 
dfcj .or by pleading that no rent' was in arrears and indeed nil 
Aabuit^ &c. in fuch a cafe would be 'nonfenfical and abfurd ; 

.for it would be to call upon the avowant to Cet out his title again 
iaiils repfication, which he had before done in his avowry} 

. and would be no anfwer at all to the avowry, becaufe nil h^iiit^ 
&C« to an avowry upon title at common law, neither confedet 
9nd avoids^ or traverfes and denies the avowant's title. Upon 
th^ whole, as at prefent advifed, I am of opinion that the plea 
in the prefent cafe is ill, and that if it was not fo, yet that a 
general replication quod habithy &c. whereby he could make the 
demife, would be ill. 

Gould J.-' As this matter is. to be fpoke to again, it will be 
proper to conGder the occafian of making the ftatute. 

Upon the 2d argument in this term, n 

Serjwnt Davf for tKe avowant, argued to the like c(Fe£k as 
Burland had done before i as he cited no new cafes, his argument 
need not be repeated, though, 1 muft fay, it was a very good one. 

Serjeant Hewitt for the plaintiff<-ip»The ftatute of 1 1 Geo. a. is 
confined to difficulties which often arife in making avowry or 
conuiknce upon diftrefTes fpr rent } that it (hall be lawful for all 
defendapts in replevin to avow or make conufance generally, 
that the plaintiff in replevin, or other tenant of the lands, whereon 
fuch diftrefs was made, enjoyed the fame under a demife, bfc. 
but in tjie prefent cafe, the plaintiff is a ftranger, and never 
enjoyed the lands. / 

Ci/rii-^Thc ftatute is in tlie disjunftlvc, or other tenant, Sec. 
aod Harris w;as other tenartt, and enjoyed the hinds. 

. Hctuitt^rrS^^^ plea of nil habuit in tenementis, &c. in debt or 
covensuit for rent upon a leafe by deed-poUi^is goodj and there is no 

T 4 doubt 
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doiibt bttt that the tenant might controvert the kfTor's title ; . and 
if$e had no title, the diftrcis for rent could not be juftifiol or 
f«ppOTted| for he ought not t<> have the rent, which in truth bo- 
longed to another pcrton. The (latute was made to remedy dif^ 
iiculties in making avowries and conufances, but not to alter the 
law fo much as to give a man a title to rent when he had none. 
By C(n Lit^/ec. sS, fff'4T» b. there muft be fmd pro quoy and if 
the icflbr hi^ nothing, he could give nothing ; the (latutc could 
not intend to ftrip the tenant of his defence from being UaUe to 
^ftf the renttwice. 

In the cafe of Tnifon MdFiM^ Skin^ 624. at GtiiUball^ in debt 
for rept upon a demife for years, the defendant pleads rut hakmt 
itt tenements; the plaiotifi^ replies^ that he bad a good and: folti- 
dent eftate to make the demife to the defendant modo eif^rma^ 
&c. feiKcety that he was feifed in his dcmefne as of fee ; upoo. 
whidi ifllie is joined $ and upon evidence it wasobjeAed that he 
ought to {hew an eftate in itt\ ftdmn aUocMtur; -£or the ifiUe Ut 
jioined upon the good and fufficient eftate to make the demi& ^ 
smd any eftate is fufficient for this purpofe^ out of which the 
eftate demifed is derived ; and all added after the fcilUet is but 
ibtm\ but if he had not faid, that he had a good and fufficient 
eftate, but only had faid that he was feifed in his dcmefne as of 
fee, then he had been reftrained to prove fuch eftate. Ptr H§U 
C.J. 

The cafe of Newfime z^mh^ Dugdahj Mich. 30 Geo. 2. 5. R. 
I argued ; it was in replevin, and the avowry w»s like this ; the 
plaintiff pleaded in bar, that the defendant took the cattle de in* 
juriafua propria^ &c. and that he had not any thing in the lands 
/' whereby he could make the demife mentioned in the avowry; 

the defendant replied, that he had a good and fufficient eftate to 
make the demife to the plaintiff modo et fonm^ &c. fcitket^ that 
he was feifed in his demefne as of fee, exaQ.ly as in the cafe in 
&km^ 624. before mentioned. The plaintiff demurred to <» he re- 
plication, and fti€wed for canfe, that it fticws no certain title in 
\ the* defendant at the time of the demife \ but the court held it 
fufficient, and there was judgment for the avowant. The court 
did not determine upon the avowry, or replication, but faid they 
thought them both good, and therefore whether nil hahuit^ ki^ 
was good or ill, quacunqiit via data^ the avowant muft have judg- 
ment; This cafe (hews, that a general replication quod iabwi^ 
&cw like, the cafe in Skin. 624. is good ; but I own they did not> 
determine whether nil habuit^ &c. was a good plea in this cafe* 

Chief Juftiee — Surely, citlier the plea was good, and the re-r, 

plication ill, or the plea was bad^ and the replication good in that 
cafCf 

Hetdiit 
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HfWtt-^Tbfi fii)glc qucftion was, Whether thexeplicfttioii wa& 
SPod Of not i and tht^tii* ii 6if^. 2. was not mentioned. Upon, 
the wbote, if the leflce. cannot have this plea, and the Icflos knl 
not tide at the time of the deini&, the leflee may be liable to 
pay the rent twice over. 

Lord Chief Juftice-^-This is a new and important cafe ; and s 
lefore we give judgment, we siufl well oonfider this^ (fcatnlfc of 
1 1 G»i 2m. and. bdte cave that the landlord may have every adnn^ 
«age which is thereby, given to him, and that the tenant alfo ntayK 
liave every advantage of pleading which he had at law, if it be 
Slot taken from hini hy the ftataie^ 

It is admitted on both fides* diat nU hahwi kr tennnentis in debt 
on covenant for rent upon a leafe (not by deed indented) ts^- a: 
^ood plea \ if the landlord has no title to demife, the tenant hath 
3iet qtiidpraiqmt and muft pay the rent to the true owner of th« 
land; is it juit that I (hall be bound to. pay the rent twice ovar> 
It is no anl^ver to fay, I can recover my money back again ; an4 
nnjud to compel a man to pay money which is not due : if riie 
laafe be by indenture the leflee is concluded, and his mimtfa ia 
ftopped to fay the leflbr nil habuiu &c Eftoppels are not much 
favoured in the law, becaufe they go through juft and upjuft 
<2afes. Why did the legiflature confine this matter to an avowry 
upon a. diftrefs for rent, and not extend it to debt and covenant 
upon a leafe (not indented) for rent ? Did they intend to over- 
turn juRice and the comn>on law in one cafe, and not in the 
Other, which is not fo much as hinted at in the ftatute ? It fay a 
the avowant may avow as before is mentioned ; docs it follow 
that if the tenant by his plea in bat calls upon the lord to fet out 
his title, that he is not itill obliged to fet it out in his replica* 
tion ? 

. It is obje£^d, that the plaintiff (haU not call tipon the Iand-« 
lord to fet out that matter in his replication, which the (latuto 
(ays he need not do in his avowry for rent difkrained. BefoTO 
this fti^tute, if the landlord had replied quod habuitt &e. as in 
Cfv» Joe. 312. Teh. 227* ^ Lev. 193. Skin. 624. and upoa 
(faatime a verdidt had been, it would have been a good replica-^ 
tion, though perhaps bad upon a demurrer ; the ftatute having 
if^wried ihc avowry in a diftrefs for rent, why may not the court 
iatrodttce a new way of pleading in reply i At common law nil 
ktUiki &^. would have been a bad plea to an avowry^ becaufe it 
had fbt out the title before, but good in debt and covenant for 
timt (on a leafe not indented) ; and I think it ought to be held 
good ill the pvefent cafe fince the ftatute, and that the general 
mplica<tion quodhabwij &c (hould be held good alfo. If I am 
11^ w€ muft adopt this new plea and replication. As to the 
14. . cafe 
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cafe of an affum^ftt for the ufe and occupatioq, I lay that out of 
this cafe, it being upon a mere perfonal contra&, and not like a 
demiCs which p^fles an intereft in land. Upon the whole, I 
think the pica is good, and that the ftatute has not deprived the 
leflee of his right at common law, of calling upon the landlord 
\o Ihew his title and power to demife. 

Cltve J.«— I am ftill of opinion that nil habuit^ &c. ig a bad plea 
in thia cafe, and that the tenant is eftopped by the ftatute, to call 
upon the landlord to (hew his title in reply. 

, Bathurft J.-^Before I heard my Lord Chief Juftice give his 

opinion, I was clear this is a bad plea \ and I am (till of the fame 
opinion as at pref^nt advifed \ but it will be proper to take fur- 
ther tioie to confider, as it is a matter of great confequence. . 

^ Thia ftatute was made for the advantage of landlords ; but if 
this be a good plea, and the general replication quod baiukp &c. 
be good, the iflae will be too large, and the landlord may be 
turned about by any little flaw, and it wauld have been better 
for him that this clauf(( had not been in the ftatute ; for before 
the ftatute the iflfue upon title turned upon a Gngle pomt of faQ, 
but by introducing this manner of pleading, every hSt in die 
landlord's title will be in ifTue, which will put him under infinite 
difficulties, which I think the ftatute was made tq prevent. 

GffWii J.— I admire the principle my lord founds his x>pinion 
upon, but muft own I am of opinion with my brothers CHvizni 
Bathurft. This ftatute was not calculated' for demifes by deed, 
but aimed at other demifes ; enjoyment was the matter in the^ 
contemplation of the makers of this ftatute ; it meant that 
landlord in cafes of diftrcGs for rent where there has been an en- 
joyment (hall not, in replevin^ be obliged to fet out his title in his 
pleadings, though they (hould go on as far as a furrebutter, tic - 

> (5V. Pleadings from the beginning to the end in one caufe nuiC 
be upon one and the fame thing ; and if this plea was to be ad 
' mitted good, it would overthrow the ftatute. Perhaps there m ^^ ^^ y 
be one cafe in a thoufand where a tenant may have taken a far — xn 
upon a bad title ; but in anfwer to ^^//he may recover his tt" x%t 

■ back again and damages : if a man fells, affirming he has a ir^^__j 
title, if he has not, the buyer may recover his purchafe-moc-^^- 
back again. It is obje£led by my Lord Chief Juftice, Why '"^^^/^ 
not the ftatute taken away this {tlea in debt and coveniot fy^ 
rent ? The anfwer is, they are grounded on deeds ; but this, q^ 
tute relates to parol leafes, or leafes in writing, not by ^U^dL 
After time taken to confider, the Lord Chief Juftice altcmttj^* 
opinion, and agreed with the other, three judges, utaudni^ ^ 
this plea of nil babuit, &c. in this cafe was bad| and /^<h^^ 
curiam^ judgment was given for the defendant. 
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William Stevens, of the Demife of Mary Coftafd^ 
alias Bigg, verfus Sarah Winning, Widow, Sarahi 
Coftard, Widow, Henry Stevens, Efq. Timothy 
Pearfe, and Francis Steele. C B» 

p JECTMENT of lands in BradfiM In Berkjbire; vcrdift for 
^ the plaintifF, fabjed to the opinipti of the court upon die 
follomng cafe ; 

Jamef Cofiard beiog feifed in fee of the lands in queftion, bj Whedicra 
leale and releafe of the 4th and 5th of Jpril 1721, in confidem* teoaatiiitai 
tion of a marriage to be had between him and Sarab — — , mSlSf JJJJC 
and of 300/. her portion, fettled the fame to the ufe of himielf der, caa, 
for life, remainder to his intended wife for life, remainder to ^Jj;**'^ 
the heirs of the body of S. his wife by-the faid Janus to be be* £j^^ 
gotten, remainder to the faid James in fee. The marriage took ImcootIc- 
cffed, and they had iffue James the /on, and a daughter SarJhf ^ST'^*** 
»ow Sarab Winnmg^ one of the defendants. James Cofiafd ^ fine^ * 
itather, by will of the igth of Jun: 1731, devifed the premifes 
to his fon James C after the death of Sarah hX% mother, and 
^ied in April 1739. James C. the fon, i6th of July lJ$o^ 
married Sarab Biggs, now Sarab Cofiard, another of the de- 
fendants. ' 

James Coftard the fon, on the i6th of Septemher 1752, (hit 
Wife now living,) married the leflbr of the p]aintifF^<ir)^ C6ftardp 
alias Biggt and hath iflue by her a natural fon about two years 
old. 

That by leafe and releafe of the nth and i^xSiof June 1753, 
reciting that James Cthe fori had married \Af/rry Bigg when he 
had another wife living, that the faid James being confcious of 
Ae injury he had done to the faid Mary^ in confideration of th6 
(aid injury, and of 100/. paid to him by Edward Bigg her father^ 
he the faid James C. the fon ^conveyed the premifes to the ufe of 
bimfelf for life, remainder to the leflbr ot the plaintifi^ for Hfe^ 
remainder to the ufe of fuch child or children ot the body of the 
leflbr of the plaintiff begotten or to be begotten by the fiiid 
James C, remainder to himfelf in fee. 

On the 23d of April, James Coflard the fon nmrdered his 
mother, who was tenant for life of the premifes, and before he 
entered into the lands, James C. by deed of the 24th of June 
1762, between himfelf of the firft part, the \tthr of the plain- 
tiff of the fecond part, and Ann Bigg her mother (adminiftratrix 
tfJUwuTl Bigg her' father) of die tUrd part^ reciting the faid- 

deed 
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deed of the iitha»d 12th oi June 1753, it is witncffed, that 
for dockhig the eftate-tuif> and for making the f»d lad- deed- 
^ood, he the faid James C. covenanted to levy a fine of the pti- 
itiifes fur conufance de dfoit come ceo^ 8tc. to the fiid" -^^ ^iS 
with pxx)clam;utioiiSr to the ufe of himfelf for life, remainder to 
the leflbr of the plaimifF fcr life, remainder to J^jw// CoBard the 
reputed fon of the faid James C the conufor by the faid Miarj 
Bigg the leflbr of the plaintiflF, remainder to his own right heirs 
in fee, la Trinity term 1 762, the fine was levied accordingly,, 
and afterwards James C^ardXhc conufor was coDTi^ed of tfcc* 
murder of his mother at Oxford affizesr 

.*. . The defendant Htnr% Stephens is lord off the mainor) &tfnb 

C^Jlard is die widow of the conufor, fimathy. Pearfe and frattcis 

' ' &eU are- tenants in pofleffion of xhe premties, and AaraB Whin^ 

» • ning is Cfter and heir of the conufor, and heir in tail under her 

father's marriage-fettlement in 1721, and has made an a£^ual 
entrjn into the premifrs; that the leilbr of the plaintiiF had no 
notice of the marriage of the faid James Coftard to the defendant' 
Stutak previous to her own marriage with liim. 

iThe queftlon- was, Whether a tenant in tail bavitt|i: committed 
murder, can afterwards, before convifiion, levy a fine and bar 
the neit hetV in tail, his fifter ? and if He cannot, the judgment 
of the'court mud be with the defendants. 

r. It was argued for the plaintiff, that the efl:ate-t»l was ex- 
tinA by the fine, as much as if tenant in tail were dead without 
ifiue, becaufe two fees expe£^ant one upon another cannot fub* 
lift iir the fame perfon. 2- Becaufe by the 32 //. 8. c. %6. the 
fine is declared to be a bar, and a discharge of the eftate-tail. 
3.. Becaufe \\icjiat. Wefim. 2* having made eftates-tail a kind of 
[larticular ^ftate, they are, (the prote£lion of the (latute being^ 
gone by the fine,) like all other particular edates, fabje£k to 
merger and extinguifhment when united with the abfolute fee* 
iymondw. Cudmore^. i Sani, 338* it was admitted that if tenan^ 
in tail makes a leafe for years, and is* attainted, the king (hall 
avoid the leafe where he is interefted; but where the king is not 
ipterefiedy as here he is not, all the afis (as was faid) done by a 
felon murderer, tenai^ in tail, between the ftroke and the ;it- 
tainder, are Valid to convey. . l, . 

On the- other fide,. for tlie defenxlants itwas (AjeAed,[that the 
operation of the fine vefted ^ fee in* the conufor, which inftantly: 
became forfeited^ Ta this it was asfwered by Gould J. that 
the deed to lead the ufes of the fine is to' be cotTfidered as part of 
the fine icfelf, andthat in deeds of ufes the intention of thepaiw 
ties muil ^w^s. g9?erp;^ that here the intcntioa of ^partves^ 

ii 
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intention fcaH repel the preramption of law. The court imrliiied 
to gave judgment for the plaintiff, but a (eeond argument being 
<ieCredj there was an uiterins concilium; but I never heard this 
cafe was argued aga^t). 

Hope ^Hrjus Colman, Elq. C B. Hilary, 4 Geo. 3. 
Rcjls 401, 402. 

rpLLEN Hope brought a writ of annuity againft Philips CvA- #ekt for •» 
-^ matiy and declared againft him of a plea that he render to "^/?.^ 
her 40/. "which arc in arrcar to her of a certain annuity or yearly ^^voit%» 
rent of 40/. and which the faid Philips owes to her, and un- plaintiff m 
juftly dctaitts, l^c. and whereupon the faid Ellen by M, B. her ^"Jjl???* 
attorney complains, that whereas the faid Philips on the 6th of fcrv*M for 
May 1748, at IJUngtonva Middlefex, by his deed-poll, (which the hwHfc* 
faid Ellen brings here into court fealed, ^cJ) for the better fup- 
port, proViCon, and maintenance of the faid Elleny then a faith- 
fol fervant of him the faid Philips^ and for other good caufes 
and confidcrations, yit*. did for himfelf, his heirs, executors, 
and adminiftrators, grant to the faid Ellen one annuity or yearly 
payment of 40/. clear of all taxes, charges, and deductions 
vrhatfoever*, to have, hold, perceive, take, and enjoy the faJd 
annuity of 40/. to the faid Ellen or her afligns. from the 29th 
day of Septembet then next, during the term of her life, to be 
paid at the manfion-houfcof the faid Philips in Ipfwich^ by quar- 
terly payments, viz. on the 25 th of December y the a 5 th of 
JIarch, the 24th of Juffey and the 29th of September j by equal 
portions j the firft payment to be made on the 25th of December 
th(?n next, and from thenceforth to continue and yearly to be 
^aid to her during her life, upon the days and at the place afor^- 
laid, as by the faid deed-poll (among other things) appears. By 
virtue whereof the faid Ellen, then and there became, and was 
feifed of the faid annuity or yearly rent of 40/. in her demefnt as 
of freehold, viz. for the term of her life \ and the faid Ellen iu 
fad fays, that 40/. of the faid annuity or annual rent for one • 
year ended on the 5th day of Jpril 1763, according to the ftyic- 
or computation of time now ufed in this realm, on that day' be- 
came and were dne'and in arrear from the faid Philips to the faid 
EUen^ and ftill are unpaid and in arrear to her, whereby an ac- 
tion hatb accrued to her to demand and have of the faid Philips 
the fa}4 40/. I yet the faid Philips (although often requefted) hath 
not yet ttiidered or paid to the faid Ellen the faid 40/. of the 
yearly vent aforefaid, but hath withheld the fame, and hith 
hitherto altogether refufed, and dill refufes to render or pay die 
faine to tl>e faid Ellen, whereupon (he fays that flie is injured* 
aod bath fnflfered damage to die value of 20/. and therefore Ac 
Wrings fcit, {ftt , ..[.,. 

/. . And 
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Plea. And the defendant L. K* his attorney, comes and defends 

Oyer of the ^ wrong and injury^ when, f^fe. and prays 9yer of the faid 

deed-poll ; and it is read to him in ti cfe words, (to wit) To aU 

people to whom thefe prefents Oiall comt, PhUips Coimattf of^ 

{sfr. cfq. fcndcth greeting, (fo fets out iht groffi, iaienJipn^ and 

times ;4nd place of payment of the annuity as in the declaration ^ 

and then goes on and fets out the reft ot the deed as follows,) 

fubjed; nevertheiefs to determination as hereinafter is mentioned^ 

pcfeadnt and the faid Philips Colman for himfelf. his heirs, executors, and 

••"^■^ *• adminiftrators, doth hereby- covenant, promife, and agree to and 

Slty(tf^ with the faid Ellen Hopt^ her executors^ admtniftrators, and 

iMMbepar- aifigns, that be the faid Philips Colman^ his heirs, executors, 

Jjjjjj^**** adminiftrators, or afligns, (hall and will yearly and every year, 

the fiMiftf from the faid 29th day of September next, during the natural life 

tf J< pf the faid ElUn^ well and truly facisfy and pay, or caufe to be 

fiitisfied and paid unto the faid Etlen Hope, or her aOigns, the 

fiud annuity or yearly payment of forty pounds,, without any 

dedu£kion whacfoever, upon the days and at the-pjace aforefaid, 

{if the fame be perfinally demanded by the faid Ellen Hope,) accord- 

ing to the purport, true intent, and meaning of thefe prefents; 

Pioflfe that provided neverthelcfs, and it is the true intent and meaning of 

Srthesrtntee thefe piefents, and of the parties hereunto, that if the faid EVen 

■■^» a!ii ^^^ ^*^^ ^"^ ^^ intermarry with any perfon whomfoever in the 

^"][^j life-time of the faid Philips Caiman^ without hU approbation and 

tbedeeidilhaii (;onfent in writing firft had and obtained, that then and imme- 

kf^Sr*** diately upon her intermarriage without fuch confent as aforefaid^ 

the faid annuity hereby given and granted (Iiall abfolutely ceafe 

;and determine, and the faid Philips Colman, his heirs, executors, 

adminiftrators, or afTigns, (hall be no longer fubjefl or liable to 

the payment thereof, but this prefent deed, and every claufe, 

matter, and thing therein contained, (hall from thencefortli. be 

Utterly void and of none effe£i ; (any thing herein contained 

to the contrary notwithftandiag;) in witncfs whereof the fa^d 

Philips Colman hnth hereunto fet his hand and feal the 6ti day of 

May in, the year of our Lord 1746, which being read and beardi 

the faid Philips fays that the faid Ellen ought not to have q? 

prateftando 9^^^^" ^^^ '^'^ aftion againft him, becaufe protefting that be 

tfiit defend* the (aid Philips, on the faid 5/^ day of ^ril in the year of oar 

afttWasal- I«ord 1 763 aforefaid, and continually from thenceforth Hitherto 

^*"7i^ was ready and willing to have paid to the faid EJIen the faid 

•aottfcy. annuity of 40 /. above demanded, if the fame had been pedbnally 

(demanded by the faid Ellen, according to the true ioteot and 

For plea ^leaning pf the f«ud deed-poll ; for plea in this behalf the bid 

ityt,tbat Philips {zys, that the faid Ellen did not on the faid 5I& day of 

«be plaintiff Jpri/ in the faid year 1 763, or o^ any other of the days herein- 

fcnaiiy d«^' ^^^^^ mentioned, whereon the fame anniuty, or any part thereof, 

aiMidtbe IS made payable as aforefaid, perfonally demand,, nor hath at 

aanuity at any time fince all or any of the (aid feveral.and refpe£Uvc days 

m*«^hQtt|fe« perfonally demanded the faid annuity of 40/. above fuppofed to 

* be duci in arrear and unpaid to her as afore&id| or any part 

theitoff 
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tKiefedfi" ait the faid maniion^houfe ofliim the faiii Philip's, fitu^te 
iik Ipf'ttnch aforefaid, according (6 the true intent and meaning 
C9f th&.faid deedpoU, that is to (^y, at! IJlifigton aforefaid in the 
faid county of Middlefex ;' and thishe is ready to verify ; where^- 
£otc he prays judgmeftt if the faid Ellen ought to have or matn- 
-^aiiiher faid aftlon thereof againft hirti, Wr. And the faid ^^^9 
^iH^^foT.fvLTthtt pka by leave of the court, ^c. fays, that the pi."„J|^^Hi 
tfaid Slim ought not to have or maintain her faid adton againft nocdemand 
-llfm,becatffe protefting that the faid Philips on the faid 5/* day of ^•.""Tj^Jf 
.^rit 1763, and continually from thenceforth hitherto, was rcadt 5^ JlS^i. 
^Mfid wtllhig to have p^id to the faid Ellen the faid annuity of 40/. anc 
above demanded, if the fame had been* perfonally demanded by 
«he faid Ellen^ according to the true intent and meaning of the 
Aid deed-poll \ for plea in this behalf the [z\d Philips fays, that 
-she faid Ellen did not on the faid 5/^ day of April i']6^i or on 
-sny other of the days hereinbefore -mentioned , whereon the faid 
sttimiity, or any part thereof, is made payable as aforefaid, per* 
Amally deniand, nor hath at any time (ince all or any of the faid 
Several and refpedlive days perfonally demanded the faid annuity 
^f forty pounds, above fuppofed to be due, in arrear and unpaid 
To her as aforefaid, or any part thereof, according to the- true ' 
intent and ipeaning of the faid deed-poll, that is to fay, at I/ting" 
On aforefaid in the faid county of Middlefex ; and this he id 
ready C6 verify-; wherefore he prays judgoient if the faid^S/fcii - ' 

ought to have or maintain her faid a£tion thereof againft 

The {rfaintiflF demurred generally to each of the defendant's 
^eaSj and he joined in demurrer. 

Upon the argument of this cafe it was obje£led for the plaint 
tiffl that the demand of the annuity is not traverfable in this 
aAionj that the plaintiff has in her declaration fet out the jgrant 
of the annuity, and how and when it is payable, and that the 
fame it in arrear ; that this is fufaftantive matter, and fufficient 
to fliew the plaintiflF's right to this aSion ; that the co^venant to 
pay thd tnriuity, (if the fame be perfonally demanded by the 
plaintiff,) which is in a parenthefis, is didinA from, and inde** 
pendent upon the grant, and extends no farther than the cove- 
nant itfelf} but perhaps, if an adiion of covenant had been 
Vtdoghf, it might have been necefiaij for the plaintiff to hav6 
tf ad^ a perfonal demand iii that cafe ; the grant is clear ftnd 
tertadn; and there are no words in it that want any explanation 
1^ dM 'Words of the covenant. ' 

f • For the defendant it was faid, that the whole deed now was 
before flit coortt and onght to be taken together, and the per* 
feakl demmd to be eoupkd with the grant, 2. Iliat in the de- 
• '• " -* claration 
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cbmioQ it is laid, that by virtue of the grant, ike pliuittiff-fae-r 
came and was feifed of the annuity in ber demefit* aB of frecboUy 
nvfaich 18 iiU this being a grant of a mere perfenal thimg^ aa4 
not a rent ifiuing out of land. 

Per Mmh euriam^^i. The grant is fubilantife, andfoii the 
eoTenaat fubftantive^ and the demand in this^aAieilis notW»* 
. verfahlci whatever it might have been if an a£tion hkd beca 
broa|»ht upon the covenant -, but we think it would not be tm« 
irerfable in that cafe, as it is contained in a pgrentheBs in tlic 
deed. 2. As to the manner of pleading in the dedaratibti^ that 
the plaintiff was feifed of the annuity in ber iemrfni^ &€. ^at is 
more matter of form, and this being upon a general detnunrrer^ 
it is helped by ihcjst. 4 & 5 of Queen Afine. 

' There was an infinuation thrown out by the defcildant't 
counfel that this deed was made and obtained upon an immoral 
conGdcration« but the court faid no fnch matter appeared to 
.them \ and gave judgment for the plaintiff. 



Reeks vcr/iu Gronemati. C^ B. , 

What b ft ^r«HE affidavit to hold to bail was made by the plaintiff in theft 
Sf^'Sd words, {viz.) Thomas Rteks (of fuch a ptece) nierehant> 

tobaui,aod *^^^ ^^^^ '^^^ JoJocus Groneman of the fame place mufieian^ in 
what it not juftly indebted to this deponent in the fum of twelve pounds fix- 
^^^^ teen ftillings and" eight-pence, for meat, drink, and lodging, and 

other neceflaries found and provided by this deponent for the faid 

Jodocus Groneman. 

1 objefted that this was no oatK of th^ d^bt, it belngfaid that 
the defendant in juftly indebted, inftead of iV juftly ihdebted( 
upon ihewing cstufe for the plaintiff why a comihon apf^rance 
flioutd not be enterett \ Serjeant burland faid, that it wis a merb 
^ tfid of the clerk in a fingle letter, and ofibred ai fup|>lemehts^ 
affidavit to the court to make it good. 

For the defendant it was infifted it ought not pow to he re*- 
ceived, £or if the firft was no afluiavit, the a^eft was iU^al \xf 
tixtjlat. I a Geo. i . for preventing frivolous and vexatious anc^v 
and that this was no affidavit, as no perjury could be afljgnc^ 
upon it ; and if ihe arreft was illegal^ no fubfe(|ueiit a& coiUiA 
make it legal. ' ' 

Lord Chief Juftice Pratt and Bathurjt j^ at firft^ were inr* 
dined to reocive the fuppl^meatal ftffidavU ti make, the arieft^ 

good'^ 
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good) but C/ive and Geu/d Juftices, vrcrt clearif of a conttarjr 
opinion} and faid, as the firft was no oath at all, it couU .not 
be made good by any fupplemental affidavit. The court haiag 
difidcdy the rule was enlarged till a future- day, when thematttr 
Wasilirred again ; and ^ycrjeant Burland cited feveral cafes fO 
ftew that fupplemental affidavits had frequently beea receifvd . 
in like cafes in thii court, both in the treafury, and at the judges^ 
chambers: that where executors. or adminiftrators had nanrfe 
affidavit of a debt due to their reltator or inteftate (as it appeafttl 
by the books, (ix'r.) without faying as the ufiiaiAuman verily bi^m 
lievii^ (which is always oecefniry J thofe words, as hi verity te>.. 
^At^Wj.had often been fupplied with leave of the court after ite^ 
arreft. > 

^ In anfwer to which I took this diiFerence, that in the cafis 

Cited, there was fome pofitive oath upon which a perjury mtgbt , 

i>c affigned, viz* as appeared by the books^ &c. but in the ptefieot 

Cafe there is no oath at all. a^/jr. That the. court of Kin^s fienck 

''ever did admit any fupplemental affidavit whatever, nor #odd 

<vcr go out of the fivtl affidavit to hold to bail fince tht^fii^i 

^2 Gee. I. and have always held, if tbat be infuffitieot, it c«i 

»cvcrbe made jrood by any affidavit after the arred/ a Stra, iig'fh 

^^aiAceie v. G^in is direftly in point. Alfo the cafe of Hijfif m^ . 

"^f/terfi/ie in B. R. about fevcn years ago } Mr. Nares rfaejfe 

^oved that the defendant might be difcharged upon common 

"^il» there being no affidavit to hold to bail filed with the proper 

officer when the writ was fucd out. Mr. Gould for the plaintiff 

"^^w^ed caufe, and produced an affidavit of the debt proved to be 

^^ually made and fworn before the writ was faed out; but the 

^crk, when he took out the writ, had forgotten to file it iient 

*nd the court difcharged the defendant from the arrell Oii filing 

coirinion bail, becaufe the affidavit of the debt ought to have been 

**^cd with the proper officer before, or at the fcimc time the writ 

J^^s fucd out : alfo the cafe of Nichols y. Dallyhunty, i Barnes 77^ 

^^e convi£lcd of felony made affidavit of the debt to hold to 

^^1 5 this court held it was not to be received, and was as If no 

**fidavit, and refufcd to receive a fupplemental one. 

It was alfo iofiftcd, that trefpafs and falfe imprifonment wottli 
J?y in this cafe for the defendant againll the plaintiff and the, 
^*5dcr, or either of them, though it would not lie again ft the 
^^riff, who might juftify under the writ which was indorfed to 
«old to bail by the tilazcr, and that any affidavit of the debt now 
^^ be made could not in point of law make the arrelt lawful^ a» - 
''^ the plaintiff or the filaaer. 
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Swhin and his Wife ver/us Vincent and his WifA 
S^ithin and his Wife verfus Vincent only. C B. 

T"WO aftions for words, and two declarations, each eon^ T^ •fit«M 
taining fix counts. In the firft caufe the words were laid Jj/hiTJafc. 
to be Tpoken by the wife of Vincent^ in the latter b^ Vincent him- one agaiuft « 
fdf. it was moved for the defendants, that thcfc two anions mtn aW his 
mljlht be reduced or confolidated into one; becaufe (aswasfaidf) "^i,^ 
both required the fame pleas ; that the hufband and wife weti^ agijuft tltti' 
oncpe'tfon in law in civil fairs, and the hufband was lia|ile to wife only* 
p»y U\ the damages, both for his own and his wife's flandcr,al1d g^ °^'j||^ 
it would f!*ve expence to the parties, hux per curiam — ThiscuH'^ 
not be done, for it would be error to join tlie wife in a declara- 
tion for words fpoken by the hufband oHiy ; and the declaration 
?^ould be ill, either upon a demurrer, or in arrefl of judgment \ 
'® ^hc motion was rctufed, 

Brett, at the Suit of Wadham. C B. 

^^ Motion was made for an attachment fot non-payment bf -Affi^itvlt of 
8 /. 8 /. cofts, according to a rule upon the plaintiff for that 1*',^'^;^^^ 
^^^'pofe and the prothonot;TTy'8 allocatur ; upon an affidavit that aUocatur of 
^ »r ahut the 9th day of February laft he fenred the rulc with «<>«• »"<*« 
£ , ^ allocatur^ and demanded the colls of the plaintiff, who re- ^^^ ^a 
-MO^d to pay the fame. Prr rKr/V?i» —The affidavit is infufficieuti or about 
^^ the words on or about leave the day of the fervicc and demand ^^^J^* 

^^iertain ; and it might be upon a SufuLty for any thing that ' *° 
jj^pears to the contrary, which is die/ nMJuridicus : io you moft 
^^iid the affidavit, for there is no rulc to ihew caufe irt this cafe, 
^^^ an attachment goes at once if the affidavli be fuffidcot. 
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Goldfmith verfus Baynard. C. B. 

Affmrfit A CTION upon the cafe upon fcvcral pron:lfes, to the plaiu 

*^ tiflF's damage of forty pound$. , 

^Iea«fpr1« And the defendant by E. D. his attorney comes and dcfencfiE^i 

Tiiege for t ^ wrong and injury, (^c. and fays, that this court here cuglH^c 

teChaocCTy ^^^ *^ take,n0T will take cognizance of the faid plea, becanfe I^e^c 

^^^' fig^yg that he the defendant, long before the fuing forth of tl^^e 

original writ of the plaintiiTi and at the time of fuing forth tt^^c 

ftme was» and from thence hitherto hath been, and ftill is, or-^e 

of the clerks of Chrifl'tan Zinch efq, one of the fix clerks of thr^e 

tdch court of Chancery of our lord the king, (the faid court th< fi 

bemg, and dill held at Wefiminfter in the county of MiidUfar ^ > 
and that he doth ferve and intends to ferve our lord the king ar^^ul 
bis people as fuch clerk of the f<iid Chrjft'tan Zwcie^ one of iftrse 
fix clerks of the high court of Chancery of our faid lord the ni^^^i^ 
l^ingi to wity in the faid high court of Chancery ; and the faid A ^•- 
fendant • further fays, that as well for the royal digrrity oi ormutT 
lord the now king and his progenitors, heretofore kings of Mf^jg'^ 
Urnd, from an ancient cuftom in the faid high court of Chance. jrjF 
. of our faid lord the now king and his progenitors afofefaid, ticxstf 
>out of mind obtained, and hitherto allowed and approved of, t.^^ 
Chancellor of England^ or Keeper of the great feal of Enghni £or 
the time being, and other officers, clerks and minifters of C:liC 
fame court of Chancery in their own perfons, and in their me A' 
ienrants, lands, tenements, eftates, goods, and chattels, ought to 
l>e free and quieted, a^ anciently they ufed to be; and the €^C' 
fendant as fuch cler^pf the faid Chrtflian Zincke now ought to 
be free and quieted^ according to the privilege and liberties ^^ 
the faid court of- Chancery time immemorially uled, and ou^^^ 
not by any means to be arreded, impleaded, or imprifoncd, ^^ 
drawn or compelled to appear or anfwcr before any of our \€>^^ 
the king's juftices, officers, or fvcular miniders whomfoever, «^* 
cept before the Chancellor of England^ or Keeper of the gr^^ 
feal of England for the time bein^, upou any pkas, plaints, tr^*^ 
pafies, or demands whatfoevcr which do not touch the king's p^^' 
ion, (pleas of freehold, felonies, and appeals only excepted,) el^^ 
where than in the faid high court of Chancery, whereby tfc^ 
might be withdrawn from the faid high i»urt of Chancer^ ^ 
our faid lord the king again(t (heir will, contrary to what tn<f 
formerly ufed to iie ; and this the defendant is ready to ▼criiy^ 
wherefore he prays judgment if he ought to be comp^lkilr^ f^ 
anfwes to the plaintiff in the faid plea here in court, C^n.. - . . 

^^ 
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And the plaintifF fays, that for any thing by the defeiHlaat Replieitiaa, 
^^>ove in pleading altfdged this court here may and bttght to take the defend, 
^o^izance of the fuid plea againft the defendant^ becaufe pro- ^hmdoitt 
tefting that the faid plea. of the defendsij^t by him abore pletdcdt ofpi^o* 
and the matter thtrrein contained, are iniufficient in law, and tb^t i^f*?!?'? 
the plaintifF has no occaGon, nor is bound by the law of the lamd andOSgnd^ 
to make any anfwer thereto. For replication in this behalf tlie bit office to 
plaintiff fays, that the defendant having been a prifoncr for debt ** ^^^ ^ 
an adual cuftoay of the gaol or prifon of the King's 'Bench oil ^**^ 
the 25th day of Ocloher in the year of our Lord 1760, and ib 
continuing and being long before the fuing out of the faid ori- 
ginal writ of the plaintiff againft him, to wit, on the 15th dayo{ 
yuiy in the year of our Lord 1761, in conformity to a certain 
»ci of parliament made in the parliament of our fovereign lord 
the prtrfent kin^j, at a fcffion thereof holden at We^imnfter in thlc 
county pf MiddUfex^ in the fird year of his reign, intitled, ^ An 
" a£l for the relief of ipfolvcnt debtors/' at the general quarter* 
f^efltons of the peace, holden at Guildford in tlie county of Surry 
in and for the fame county, before Sir Anthony Tlxmas Akdey 
l>aronet, George Onjlow and John Evilyn efquires, and othert 
their fellows, then juftices of our faid lord the prcfent king, af- 
Agned to keep the peace, and to hear and determine divers felo« 
^i«9, trefpaffes, and other mifdemcmors committed in the fame 
county, made and delivered into the faid court of general quar- 
^^r-feflions, fo held as aforefaid, a certain fchedule fubfcribed bf 
the faid defendant of all the eft^te and effe£ls whatfoever of him 
^he faid defendant, excepting his wearing apparel, bedding fot 
^inifelf and family, working tools and implements for his'occii* 
P^ion and calling, and thofe in the whole not exceeding the valne 
^f ten pounds; and amon^tt other the eftate and e£le£ts of the 
laid defendant, a certain feat or office of the defendant in a cer- 
**iii office belonging to the high court of Chancery, called the 
^^ clerks office, to wiuch feat or office the defendant was then 
^■^titled as one of the clerks of the faid Cbrytian Zinckc in the 
*^>d plea named, fo being one of the fix clerks of the high court 6f 
^hancery; and the defendant afterwards on the fame day at the 
V^*d general quarter-fc ffions of the peace fo held as aforefaid, was 
^Uly difcharged by virtue of the faid ad of parliament as an m- 
*pWent debtor, and then and there had and took the benefit of th^ 
*^d zGt ; by reafon of which premifesa and by virtue of the faid 
?^» the faid feat or office of the defendant, and all his rigfat, ritle^ 
^"^t^fcft, ^x\A benefit of, in, and to the fame, and all the faid other 
^^iate and effc£ls of the defendant (except as aforefaid) coi|- 
^^^itied and fpecified in the faid fchedule, then and there became 
^^ wcic vefted in John Lansjfon efq. then clerk of the peace of 
^e (aid couuty of Surry^ for the ends and purpofes in the fame 
^f^-of parliament in that behalf mentioned: and the plaintiff 
'Urtber fays, that the defendant bath not at any time fince been 
t^ftoied to thp poffeifion and enjoyment of his faid f(pat or office, . 

<J^ nor 
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ffOt tu^ t£bd or prafHfed a$ one of the clerks of Ae (Wad 
Chrifiian Z'tncke as afoirefi^iclji at any time fince the making ^^ 
. delivery of the fchedulc aforcfaidi and the taking of the beQ^fi| 
of the fajd t6t of parliament by the defendant as aforeraid; bj 
Ireafon of which premifes the defendant at the time of fuing fovtb 
i)f the faid original writ of the pl.iintifF was not^ nor hath at ^ny 
ibne fincc h^cn entitled to the fatd pretended privilege \ and thb 
the plaintiff is ready to verify; wherefore he prays judgment, and 
]ihat the court here will take cognizance of the fatd plea, and that 
^e defendant may be compelled to anfwer further to the plaintiff 
jn the faid plea, (S'r. Ja. Hewiii, , 

• The defendant has demurred generally, and thf plaintiff b^ 
joined in demurrer. 

^ This cafe vas argned twice at the bar. Two cjqeftions were 

'thade, ift, Whether this 0%^ of a 60th clerk is affignable pur? 

|\iant to the infolvent debtors' aft of the firft year of the king? 

• id. Whether the defendant can be entitled to privilege, it ap* 
'pearingby the replication, that he hns not adcd or pra£lift4 

^ncc his difcharge and taking the benefit of the ad. 

J. For the defendant it was faid, that a 6oth clerk in Chan- 

-eery is certahily entitled to be fued in the petit bag office, and 

'that his office is not affignable by law, and therefore the defend- 

'afit ftiii remains a 60th clerk. That it is a mere perfonal office 

of truft under the (Jth cleik, and l^efore any one is 'admitted to it 

he muft ferve a clerkfliip, and undergo a^ examination by tl)C 

: Mafter of the Rolls, and that it could not veft m the clerk of 

ilie peace by the affignment of his effcf^s under the (latute : that 

• ^ (Jth plcrlf is not obliged to adqit the affignec : that it cannot 
be ta1cei> in execution. Vattgh, 181. It would not go to affigneei 
lender a commiflion of bankrupts, nor would copyholds if they bad 

- ^ot been mentioned in ^tjtat, t^ li/i^. This office is a fttc* 
hold : if the' clerk of the peace dies,' wlio mull it go to ? What 
|tiuft become of the bufinefs of his office, if the a0jghee be ail 
unfit peribh ? i|nd a yjrbman may be an aflignee under this ftanitc« 
^e office of clerk to the dyers* company was determined in A>J 

- court not to be affignable in the fchcdule. In the cafe of Nori^ 
againft Calf^ Bi R. about 14 or 15 years ago, the court detcr« 
inined that the office of provoff-marffialman was not affignatrf^s 
and that he mud have leave to refigh. In Bac9n*sAbr. tit. Ofi^* 

ihcre is a juMre whether a 60th clerk can fell his office or not} 
'^irwy. Mailer of the Rolls, thought he could not; thcyk»^^ 
indeed foir^etimes been permitted to fell, but'th^t has ahjT^ 
|)cen to perfons who have ferved regular clerklhips ip thcofft^t 
ifmd have been properly qualified | the affignment of the ofi^ 
of a filaaer would be void ; this is an office of truft and CO0D? 
deoce ttadfr th^ 6th cicrkj and ^aa&Qt be affigned ifft jtarsy b^ 
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kiife tlien It might go to executors and idaiiiiiftratorSi aevet 

^rufted or confided in. Vaugb. 1 8 1. 

a. As to the (ecotid queftioii \ the plaintiff has onlf alledtfcd 
%1iat the defendant has not pra£iifed fince bis difchargeitEcf 
i&ave not debied that he is (Uli a clerk, and confeqiientlyentttleA 
to privilege ; the plaintiff ought to have traverfed ahfyui hec^ 
tbat the defendant b<rfore the fuing out the original writ was, 
•nd Aill is one of the clerks of Chri/Han Zifich, one of the fix 
clerks of the court of Chancery ; for tbottgh he has not exercifed 
his office fince the time of his difcharge, that may have been hj 
Tcafon of ficknefs^ or for want of Imfiaefs in the office, for anf 
thing that appears on this record, aod thevefbre be if ftiU eal* 
titled to his privilege, 

a. For the plaintiff it was obje£led, that the defeadanlfa plea 
n bad, bccaufe it alledges only that he is clerk to CbrUmm 
^i^tcki^ and that he ferves and intends to ferve as fuch clerk | 
i'^t it does BOt aHedge that he is aitendant apon that office and 
duty; fo is Bf^. Traverfi^ pi. 27. Br9. FnviUge^ 40. aodtbatii 
^^ material fa£l to be traverfed. 

^. It was objected that the plea is bad in another refpedy for 
1^^ it alledges a cuilom for the Chancellor to be fued befora 
^^nifdf, wtuch is void, becaufe he cannot be fued before him- 
self. 3 Kth. 352. Ftnvkfiir v. Attnu\ iot thefc two rcafons a ' 
**t^0iikefe0/#i^/«r was prayed. 

Curia ^T^% fort of plea is to be dticouraged. We fee the 
defendant is not in a£lual fei-vice and atttndani upon the court of 
* Chancery \ the replication alledges that the defendant put this 
ofiice in his fchedule, and has affigned it^ this is confeflod 
by the demurrer, and therefore the defendant is concluded t» 
fay he has not affigned it; this plea is a mere dilatory, and W19 
k)ok nicely into fuch pleas ; the defendant ought to have al» 
ledged that he is aBually attetiJant on the office^ for atUndanci ia 
the ground and foundation of the privilege tb^ they may mt ha 
dravm into oihir courtu The defendant has (aid in his p)ea that 
he fenres and intends to ferve the king and his people as clerk to 
Mr. Ziach^ but 9 man may be faid to ferve and be a ferranl^ 
and yet not be attendant. ' 

Another objeAion is to the cuftom i it is bad to fay that the 
Chanetilor himfelf is to be impleaded befote himfelf •, it is idle, 
and contrary to the fundamental laws of all nations upon earthy 
fer a man to be judge and party in bis own caufe \ Lord Hobart 
Uj9p an a£t of parliament could npt make fuch a law. 

Qi^i^ Sojcwt 



Scrjctfit J£iaJ pleaded bis privilege in the coort of Ebg^=== 
Bench, that he ought to be fued in this court, after be had los^^^ 
Tedred from this bar ; and for the rtafon that he was not atten^^^ 
iot'bere^ his pririlegt ' was difallowed. Some of the cou^^^^ 
ikmbtcd whether this office was affi^nableor not, ^d thought 
^iitd only be furrendered to the Mafler of the Rolis, who 
^Nirid to receive fuch furrender ; they gave no abfolute opini .^^ 
whether the replication was good or bad ; but the whole rn^ ^ 
were of opinion that the plea was bad for the reafons aboTC^ ;^^ ^ 
gave judgment that the defendant fliould anfwer oycTf 

^* NaU; In Hilary term, 30 G. 2. B. R. one Majtmrd an sij 
40fncy was arrcfted on ^ latitat for 270/. .and gave a baiMx^ ^K-md 
He moved to have the bail-bond given up^ and that procecdL x-y gi 
■ (bould (lay, for that he was an attorney, and opght to have die 
Miviiisge of being fued as an attorney by bi!l, and ought no^ to 
kave been arrefled. Upon (hewing caufe it appeared that Jie 
bid kft off pra&ice, and was called efyuire^ fo the court reftJi.^^<l 
j|he motion, and di(aUowed his' privilege \ ciied per Gould J. 

ReJpondiat-w/T^^ 

Ifeatherley, on the Demife of Wortbington a^cxd 
Tuonadine, verfus Weftoa and others. C B^ 

TeotBtBts »|j»JECTMENT of lands in the county of Warvncl. Verdi^ 
2^J^jj^ *-^ for the plaintiff, fubjeft to the opinion of the court upao « 
a joint kafe. TCry fpeciri] cafe of a title which was twice argued at the b^'i 
wherein fcvcral points were debated, but at laft were narro^^''^^' 
imd reduced to the fingle queftion. Whether tenants in comnci^^ 
can make a joint demife ? The Icafe in the declaration being 1^^^ 
•to be of thr joint demife of the plaintiff's leflbrs, who appear ^^ 
be tenants in common upon ^e ftate of the cafe ; and after ti<^^ 
taken to confider, tht HJt^t court were of opinion, that tenants to 
common cannot join in making a leafe, for their eftates are fe*^^* 
ral and diftin6i, and there is no privity between them, and ^^ 
that reafon, one tenant in common may enfeoff another. ^9^^. 
Fnffm. de Tern^ ^* 45 • in the cafe of Hinxam an the demife efF^A 
^ at. V. Af00iy, B. R. 15 Geo. 2. this point was dctcrmir»^^» 
and fee ^baw. 342^ Cro.Jac. 83. 166. Comb. 2, 190. 1 Bra^m^^^ 
39. 134- Co. Lit. 200. Judgment for the dcfcndantSi and •-** 
f^ea delivered to them. 
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James Wallwyn, Efq, ver/us Richard Bifhop of . 
LandiifF, Wallwyn Cecil, Clerk, and J6hn Davis, 
Clerk. 

(SiUARE impidit of the vicarage of the church of Shnfreih Q$«t!ap#. 
^''^^in the couxiiy of Monmoutls g the plaiutiflF in bis count ^* 
makr^s title, that Philip Cecil being fcifed of the advowfbn of oMMkbatU 
the vicarage in grofs as of fee and right, on the a4th of Dcftm^ nu tena 
ter 1706, by indenture between the faid PhiKpQecil and JFalUr ^^^ 3- - 
Cecil of the firft part, JohnTfiJl efq. and Thomas Evans efq, ^ ^^^ 
of the fecond part, John Kyrle efq. and the faid Jatnts JValU 
ivyn ^the plaintiff) of the third part, IViUiam Powell efq. IFiU 
Ham BenneUf and Walter Roberts^ of the fourth part, and Eiiza^ 
heih'H^alUvyrtf fpiniler, of the fifth part ; in confideration of a' a mrrrfm" 
jnarriage to be had between the faid Philip Cecil and Elizaietb <ettk««« 
Wallwyn^ did grant the advowfon (among other things) to Tri^ Phmr^Ctfltt 
and Evansy their heirs and a(Iigni>, to the ufe of Philip Cecily the i4tb nC 
Walter Cecily and William Powell^ their rcfpeftive hcird, exc- ^^^70^ 
cutors, atul adminiiirators. until the marriage, and after, to the 
ufe of Philip Cecil for the term of 99 vears, if lie (bould fo long 
live; then to the ufe of the faid three truftees to preferve con*- " 

tingent remainders, and after his deceafe, then to the ufe of the 
faid John Kyrle and James Wallwyn for the term of 500 yearSt 
then to the ufe of the firit and every other fon of the body of 
fhilip Cecil upon the body of Elizabeth Wallwyn to be begotten^ 
and the heirs male of the body of fuch fir(t and every other fon; 
and in default of fuch iiTue, in cafe the faid EJizabeth fhould 
happen to be enfunt with child of the faid Philip Cecil at the 
^ime of his death, then to the ufe of the faid JElizabeth until (he 
(hould be delivered, or Oiould die, whichfoever (bould firft 
happen, in trud for fuch child or children, when it (bould be ^ 
bom 'f and if a fon or fons, then from and after the birth of 
fuch fon or fons, to the ufe and behoof of fuch after-bom foil 
pr fons, and the heirs male of his and their bodies, one after 
the other, as they (hould be in priority of birth, and the refpec* ,/ 
tive heirs male of the body and bodies of fuch after*botn fon 
and fons, and for want of fuch ifiue, to the ufe of all and every 
the daughters of the faid Philip and Elizabeth in fpecial tail; /.' 
and for want of fuch iflue, to the ufe of tlic faid Philip Cecily his - 
heirs and a(figns for ever; that on the faid 24th of December v^^wlush 
1706 the faid marriage took eflfeft, whereby and by force of the k* waiai. 
ftatute for transferring ufes into poflcflSon, Philip Cecil became JJJ/^fJ 
fotkffcd of the advowlon for the term of 99 years, deterniinable ibouia (d 
ks above (the remainder thereof belonging as abov^); and jPii* labgUvc. • 
pp C/n/ being fo poffcffed of the advowfon, and the duircb being aiotchbeW 
^en full of one James Philips, the bidPiilip C^^ afterwards, full of jV^ 
m tl|e firft day of Juw, iixa, bv 4cc4 gra9^4 ibi? then next >!^"p*? 

prefcqtauon j^,y^ 
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htf^inted^ prefentation to 7obn Sttpbenst in cafe the church (hould become 
**J**^*^ Tacant during the faid tcrnuof 99 years; by virtue whereof 
^J^ Jebn Stephens "wzt poflefled of tlic advowfon for the next pre- 
fentation to 'the church in cafe it (hould become vacant during 
The chvrch the faid term of 99 years *, and bein<!^ fo ppflefledt the church 
tr^kT^I^ during that term became vacant by the death of j4Mmes PbtlipSf 
of J Pbnipt> ^I^i^l^ ^^9 t^c next avoidance af\er the faid grant to the faid 
end f. Sts-' John Stephens f whereupon John Stephens prcfented to the vicar* 
J^^i'w' •S*®^ ^^* ^'^ church, being vacant, William Stephens his clerk, 
^tfphfiit* ^^ ^^' thereupon admitted, inftituted, and indu£ted, trV. \ 
and the faid Pbtlip Cecil being fo poflefied of the advowfon for 
the reipainder of the term of 99 years, determinable as aforefaid, 
ThK PWIJp (remainders as above) ; and the church being full of William Ste* 
^J^ fh^ns^ FbiRp Cecil afterwards, on the firft day of October 1731, 
tad John died fo pofiefled, and the faid John Kyrle then alfo died, where- 
ICyrie alfo -upon by fnrvivorflitp the faid James Wallwyn became pofiefled 
tTitl^^^ of the advowfon -for the remainder of the faid term of 500 years 
^>hew w B then to come, and being fo poffefled thereof the church became 
fi^l£i ^ vacant by the death of William Stephens^ whereupon James Wall* 
fS^XMi ^ ^y^ prefented Richard Reece the elder his clerk, who was there- 
SHdiww. upon admitted, inflituted, and induced in time of peace, b'r. ; 
fm for the jmd tlic faid James Wallwyn being fo pofiefled of the advowfon, 
]M,^eod^ the church became vacant by the refignation of Richard Reece 
Ike chmch the elder, whereupon the faid James Wall%vyn prefented Richard 
^^SbJtLh ^^^^ ^^^ younger his clerk, who was thereupon admitted, in- 
W.Ste- ftituted, and indu£led in time of peace, Vc.\ and the faid 
if» he Jcmus Wallwjn being fo pofleflTed of the advowfon, the church 
»»«^ *• became vacant by the refignation of Richard Retce the younger \ 
iMrefigDl whereupon it belonged to the faid James Wallwytt to prefent a 
di|, and then fit perfon to the vicarage of tlie church fo vacant, and one Ro* 
jS K^"**** ^'^^ Jf^beeUr clerk, ufurping upon the faid James Wallwyn^ pre- 
J^?«?h«bit fented to the vicarage of the church fo vacant Wallxvjn Cecil the 
«^w4f now defendant his clerk, who vpon that prefenution was ad« 
]J5J]J22PJ,** roitted, inftituted, and indu£led into the fame •, and the faid 
hi* i^ James WaUvtyn being fo pofiefled of the advowfon, the chvrch 
piaiadf to bccamevacant by the refignation of the faid Wedlnvyn Cecily and 
jrefcnt, and y^j jg yj^cant, bv reafon thereof it belonged and dill belongs to 
ivhe^ hy the faid James Wallwyn to prefent a fit perfon to the vicarage of 
ttfufpCiop ihe faid church fo being vacant ; and the faid Richard Bifliop of 
gjrSi^' ^«*^f WallwjH Cecily and John Davis, unjuftly hinder him 
defcndent, from prefenting a fit perfon to the vicarage of the faid church i 
|pho %M f«- whereupon the faid James Wallrvyn fays he is injured, and hath 
Swchq!^ fuftained dai|iage to the value of 300/.! and therefore he brings 

Unow f«^ fttit, {5V. 

Moogi^ ptiiati^r to pfcicat,ud ^oda^ti hinder hf in. 

jiof«itoci9. Ail the defendants imparl from Mtchoi/mas term ^^6o dK 

2^w*<»r Hilart J^6l, froni JW&ry till Softer 1761, and from .fi^/frr to 

•rdUiaiT! Trimtty term 1761, i iSt$. 3. | then the bilhop comes and pleads 

' |%t M cla|m$ ootUn| bu| as MmH^i ^ vtudi the pIsuntiflT 

re^lifif 



I 



Easter Term^ ^Gto. III. 1764. 435 

replies in the common form, and prays a. writ to the biflitq;^ 
which is granted by the court with flay of execution thereof ttU 
the plea between the plaintiff and the other two defendants 1^ 
determined, faTf. 

. TIic defendants Cecil and Davis further imparl till Michaebnas Tinpad^icei 
1761, from Michaehnas i\\\ Hilary 1762, from Hilary li\l Eafter kythe^iiiim 
f-62, and from tafter till Trinity xcxm 1762, 2 Geo. 3.; and bmij^JT' 
then the defendant Wallwyn Cecil x:omcs and fai^s that the plain- fcadaiu|, 
tiff ou^ht not to have his a£lion a;;ain(t him, becaufe he fays, 
thit Philip Cecil the elder, father of the fatd Philip Cecil, in the The paiifA 
declaration named, long before the marking the faid indenture of ofcht i«. 
marriage fettlcmcnt, while the church was full of a clerk, James *J?^**4S. 
Philips the then incumbent, to wit, on the <;th of January ih p.Ceeil,fl, 
the icth year of King William the Third, William Powell and f»tiwof». 
Walter Cecil efq. profccuted out of the fame king's court of ^|jj" ** 
Chancery a writ cf entry fur diffeijin in le pojl againft Henry Pr$' befbic cIm 
tart cfq. arid Robert Price efq. (amongtt other things) of the &«*€««* 
faid advowfon of the vicarage of the fald church, returnable ^IwcImma 
from the day of St, Hilary in fifteen days, (which is fct forth at f«»orji«fe| 
length in the plea,) whercujion a common recovery was fuffered Pb»**pH 
the firft day of the fame Hilary term with triple voucher, when ^^^^ 
all the parties appeared in per Ion at the bar, and wherein the 



faid Philip Cecil the elder was firft vouchee^ who further vouched w^^wry of 
Philip Qfcil his fon, who vouched over the common vouchele,- So (btaTi 
and judgment was thereupon given, and a writ of feifin awarded wbodn lit 
and executed the fixth day of February, the loth year of King *>** *^^ 
William 3. (which recovery is fet forth at length,) as by the re- Sy ^Ha. 
curd thereof in the court ot the Bench appears ; which recovery- ed, whkk 
^was fo had and fuffered as to the faid advowfon, to the ufe of *?****2l!' 
^Iie faid William Powell and Walter Cecily their executors, ad- uii^orwa. 
xnipiftratoirs, and afligns, from thenceforth for the term of lodo Powdiaai 
yetfrs, and after the end or fooner determination of that term of ^*2S^***^ 
1000 years, to the ufe of the faid Philip Cecil the younger in ©f ioqq^"* 
tail male; and for want of fuch liTue, to the ufe of tte Ya!d yetrtywUch 
Philip Cecil the elder in fee ; by virtue of which recovery, and ^'^^^ 
by force of the ftatute of ufcs, the faid Willram Powell zmd tiff'tSikia 
Waiter Cecil afterwards, and long before the making the (aid in« thcdcchn^ 
denture qmnquefartite in the declaration, became and were pof- S]? ijfffi* 
fefled of 'the advowfon as in grofs by itfelf for the faid^ term of in^^mn^^ 
1000 years, which term« at the time of the making of the fald "j|^^ 
indenture omnquepartite^ was and ftill is fubfifting and unes- SJ^flai^ 
pired, apd oy i^eafon whereof, nothing of or in the faid advow« IcydTM 
fon ever paflcd by the faid indenture quinquepartite into the bof- ^ pUwdf 
feflion of the faid pbn Kyrk and James Wallwjfm ; and this the 12^^*^ 
laid Wai/wyn Cecil is ready to verify i wherefore he prays jud^ 
.ment if the faid James Wallwyn ousl^ to have his «6lion againft 
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The other And the faid Join Davis Tays that he is parfon of the fixd 

defendant chuTch imparfoncd in the fame on the prefenution of the faid 
SltuC!^ 1*^^H'^» ^'^f'A a»^ *at the faid James Waiiwyn ought no: to 
Che parfm bave his adlion againlt him, becaufe he fays that long before the 
imptffonee, faid indenture quinquepartiie in the declaration mentioned, and 
J^Ji^in l^^foj^ ^be faid Philip Cecil in the faid declaration named had 
40 bii petroo any .feifin of the faid advowfon, one Philip Cecil the elder, fa- 
^%. thcr of the faid Philip Cecil above-named, was feifed of the faid 
rkSTihtM » advowfon of the vicarage of the faid church as in grofc by itfcif 
ThacPCe. 98 of fee and right; and being fo fcifed thereof pre(enttd to the 
^^* fame^ being vacant, James Philips his clerk, who on that pre- 
iSSt^ pre- fentation was admitted, inflituted, and induced into the dime 
tettdji. church in the time of peace in time of the Lord Charles the Se- 
£cEl di ^®"^> *^*^ ^'"8 °^ EtigUind; and that afterwards and before the 
lidag vK4nt making of the faid indenture quinquepartiie in the above declara- 
temp.Ctr.i. tion mentioned, to wit, on the i8th day of January in the year 
lie*fftt£** of our Lord i6y8, at the parifli aforefaid, by a certain indenture 
ataCiSJao. *>f bargain and fjle then and there made between the faid Philip 
iM* . Cecil the elder and Anne his wife, and the faid Philip Cecil the 
imi^hifTTifr ^*°"» ^" ^^ ^^^^ declaration mentioned on the firll pnrt, one 
giiDtea, tod Henry Prcbart and Robert Price of the fecond part, and William 
PhUip Cecil Powell and Walter Cecil of the third part, (which is brought 
^wnT SH *"^ court,) in confideration of certain fums of money to the faid 
•4vow4o Philip Cecil the elder and Philip Cecil the fon paid, he the faid 
(«««l Philip Cecil the elder, being fo feifed of the faid advowfon as 
••Henry a'orefaid, granted, bargained, fold, and rcleafcd, and the faid 
ProWrt and Philip Cecil the fon in the faid declaration mentioned confirmed 
R^Pn^* to the faid Henry Protart and Robert Price^ (in their a&ual 
PUI. Ceci? poficflion then being by virtue of a bargain and faie to them 
j«s. ifbr hie thereof made for the term of one whole year, by indenture bear* 
*^» "^- ing date the day nelt before the day of the date of the faid in-- 
tT^riOeof denture, now brought here into court, and made between the 
thf heire fame parties bft mentioned,) and their heirs and affigns, (amonglt 
niik«f.hU other things,) the advowfon, donation, free difpofition, and right 
^^ of paitronage of, in and to the faid vicarage of the paiiih church 

of Shetifretb aforefaid, with all its rights, members, and appur- 
tenances \ to have and to hold the faid advowfon with the ap- 
purtenances, (amongft other things,) to the faid Henry Pr^bart 
and Robert Price, their heirs and afligns for ever, to the ufe and 
behoof of the faid Philip Cecil ike fon for and during the term 
and ferwaat of his natural life, and from and after his deceafe, to the ufe of 
•rriichtffiie, the heirs male of his body lawfully begotten, and for want of 
P. Ocitftfl. ^^^ ^^^^* ^^^^^ ^^ ^^^ ^^^ ^"^ behoof of the right heirs of the 
fahtf ' (aid Philip Cecil the elder for ever j by virtue whereQf» and by 
2^y ^- force of the ftatute of ufes, the faid Philip Cecil the voui^ 
ma fdfed m became and was feifed of the faid advowfon as in gro£s by itfelf 
tail I at of fee- tail and right^ that is to fay, to him and the beirt of 

his body ifluing ^ and ihc faid ^obn Daw furtl^ fiutbt that the 
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faid fhili^ Cecil the younger being fo fcifed of the faid adrow* ma the 
fon, and the church being full of the faid James Phtlips ckrk, jj,"'^**^ 
he the faid Pbitip Cecil the fon, by a certain writing under his pwiipt, - 
hand and feal gnnred unto the faid Jchn Stephens in the decla- P.CecUjua, 
ration mentioned, the then firft and next prcfentation to the J^^**^ 
church whenfoever the fame (hould then firft and next become j. stepbeau 
vacant* (if the fame (hould happen to become vacant in the life- 
time of the faid Philip Cecil the fon,) by virtue of which grant That Ac 
the faid John Stephens became and was poflcfled of the advowfon *1>««1» be- 
for the then firft and next vacancy t!iereof, in cafe the fame by the'^deatfc 
happened to becokne vacant in the lifetihie of the faid PhiFtp ofjumtt 
Cecii the fon ; and the faid John Stephens being fo poflcfled JJJ'g'^^M" 
thereofi the church became vacant in the lifetime of Philip ofp.*Cccif 
CecU the fon by the death of the faid James Philips^ which va- jun. aod j«, 
cancy of the church was the firft and next vacancy thereof after ^^'^^"J 
the grant aforefdid to the faid John Stephens by Philip Cecil the Win."sie- 
ion made as aforefaid | whereupon the faid John Stephens^ by phent. 
virtue of the faid grant, prefented to the church fo vacant the p^JT^?^*** 
faid William Stephens^ in the faid declaration named, his derkf died,aadtjbi 
who thereupon was admitted, inftituted, and indufled in the defsiidant 
time of peace, i^c. and afterwards, at Shenfrethy Philip Cecil the J^j'^Jy^ * 
fon died fo feifed of the fnid advowfon as in grofs by itfelf^ heir male, 
leaving ifliie male of his body ifluing the faid Wallvfjn Cecily ^t^^ I* fiEifei 
one of the defendants, whereby the faid, Wallwyn Cecil became ^^^"{^ 
and was ftifed of the advowfon of the vicarage of the church uil. 
aforefaid as in grofs by itfolf as of fee-tail and right, (chat is to 
fay) to him and the heir^; male of his body ifluing ; and being Thattlic , 
fo fcifed thereof, the church became vacant by the death of the; ^^^^^^ be- 
faid William Stephens ; and the faid James Wallwyn having no by'^c^deaih 
right to prcfent to the faid church, but ufurping upon the faid or w. Ste- 
Walhuyn Cecily to whom of right it did belong to have prefented jj*"*,'.*^ 
a fit perfon to the church, prefented the faid Richard Recce the by iSrJl^. 
elder, in the declaration mentioned, his clerk, who was there* tionprefeat- 
upon admitted, inftituted, and inducled in the time of peace, J^'^'J^*^ 
i^c, and the church afterwards became vacarx by tlie refigna* fig^, J^ 
tion of the faid Richard Reece the elder ; and the faid James the pitimUf 
Wallwyn having no right to prefent to the church, but ufurping ^^^^^ 
again upon the faid Wallwyn Cecily to whom of right it did then prefencedJt^ 
belong to have prefented a fit perfon to the church, prefented Reec: jim. 
to t)it church then vacant Richard Reece the younger, in the That the 
declaration mentioned, his clerk, who was thereupon admitted, churchkiqg 
inftituted, and indufted in the time of peace, isTc. t and the faid ^J^^:^ 
yohrt Davis further fays, that the faid Wallwyn CecU being fo WiUwyn • 
leifed of the advowfon, and the church being full of the faid Cecil gnst* 
Richard Reece the younger, he the faid Wallwyn Cecily by writinj5 wheckr^ 
under his hand and feal, granted to the faid Robert Wheeler in nest (vta* 
the declaration mentioned, the then firft and next prefentatioa 
of the church whenfoever the fame (hould then firft hajqpen to 
become vacant in thelifctisiaofthefindira^ttTff Ca^;-bVvirtue 

Pf . 
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That tlie of which grant the faid Robert WheeUr became and was pof* 
divch be- ' feflcd of the advowfon of the church for the then firft and next 
l!y"i«figM- ▼•^^"cy thereof, in cafe the fame happened to become vacant 
tiooofR. m the lifetime of the faid Waliwyn Cecil \ and the faid Robert 
2^ t"* VheeUr being fo thereof pofTefledy the church became vacant io 
^5iJdrr ^^ lifetime of the faid Wallwyn Cecil by the refignation of the 
prcCratea &td Richard Reece the younger, which faid vacancy of the church 
lr*^^h ^^^ ^^^ ^^^ *"^ "**^ vacancy thereof after the faid grant to the 
^JJ^n* faid Rciert Wheeler by the faid Wallwyn Cecil made as aforefaid % 
vhorcfign* whcreupon Robert WbeeUr^ br virtue of the f^id grant, prefented 
^•••"^l^. to the church fo vacant the faid Wallwyt Cecil his ckrk, who 
ofSead. thereupon was admitted, iddituted, and indu£led in the time 
irawfiMi ia of peace in the time of George the Secood, King of Great Bri* 
^"■J***» ta»n^ &c. and the <5burch afterwards hccamc vacant by the rer 
church bsiog fignation of the faid Wallwyn Cecil t and the faid Wallwyn CecH 
^kU by^ being fo feifed of the advowfon as in grofs by itfetf as of fee-tail 
ll?°*fented ^^^ ^^6^^ ^ aforefaid, he prefented to the church fo vacant by 
ihit mcum- the refignation of himfelf the faid John t>avis his clerk, who 
Wot DaYit thereupon was admitted, inilituted, and inducted into the fame, 
4^en^ and long before the fuing out of the oiiginal writ of the faid 
' James Wallwyn^vf^s and vet is parfon of' the fame chut'ch im- 
parfoned in the fame on the faid prefentation of the faid Wallwyn 
aBdthen Cecil i without this^ that the faid Philip Cecil the fon in the faid 
Sfin'u feT J^^*"''^ti named was feifed of the faid advowfon of the vicar- 
of Philip Hfi aforefaid as of fee and right in manner and form as the faid 
CedJ the Jmmes Wallwyn hath above alledgcd ; and this the faid John 
^lBa6oQ. ^^^ ^^ ready to verify } wherefore he prays judgment if the faid 
James Wallwyn ought to have his faid a£liou againft him, {ffr. 

C. Naresm 

The plaintiff imparls from Trinity 1762 till Michaelmas 1762^ 
from Michaelmas till Hilary term 17631 3 Gee. 3. and then the 
piaintiflF replies as follows : 

RepKcatioo And t;hc faid J^mes Wallwyn as to the plea of the faid Wallwyn 
«#^^Si^a ^^ ^*y*> ^^*^ °y reafon of any therein alledged, he ought not 
Cecil, the to b» barred from having his action againft him, bccaufe he fays| 
pjjMofihe that after the fufFtring of the faid recovery in the fame plea 
^^^mT mentioned, and after the death of the faid Rhilip Cecil the elder. 



AUedget the faid Philip Cecil the younger, then being the heir-at»law of 

*«M^iip ihc bid Philip Cecil the elder, and then being feifed in fee- tail 

leiftd ia°' ^^ ^ advowfon of the faid church, a certain Jine with prodamo' 

tin, amw ti$nr9 according to the form of the (tatute in that cafe made and 

i^^M« R- provided, waa levied in the court of the Lady Ann^ late queea 

^!^^ of England^ &c» of the Bench, here, from the day of the HJy 

tbflwt'mg. Tr'mty in tlurec vreeks in tbe .fifth year of her reign, before 
iTbemm ^^rtvor^ &c. jufticea oJF the fame 3encb and ptjierpb 

The wort {sVji^lWeil John Tryft tii\. and William Powell tU{. platn«> 

2!^di* tU^-aind tik Cud Philip Cecil the youngeri defordeot (amongft 

21"'"^ \ other 
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«t1ier things) of tbe advonrfon rfthifmd cbttrch ofShenfrttb^ where* 
of a plea of covenant was fummoned between them in the fame 
coQit, that is to fay, that the faiii Philip Cecil the younger, did 
acknowlcdee the faid advowfon to be the right of the iaid Jobn^ 
as that wTitch the faid John and Wjlliam then had of the gift of 
the faid Philip^ and he remifed and quit- claimed the fame froo^ 
himfelf and his heirs to the faid John and H^illiamf ;)nd the hms 
of the faid Jtfhn for ever ; and moreover the faid Piilip granted 
for himfelf and his heirs, that they would warrant to the faid 
Join and U^illiam, and the heirs of the faid John, the advowfott 
aiforefaidy againit him the Xaid Philip and his heirs for ever ; and 
for that acknowledgment, remiflion, quit-claim, warranty, fine^ 
and agreement, the faid John and William gave to the faid Pbilif 
900 pounds Ilerling ; which faid fine fo levied was engrofled^ 
and was afterwards folemnly read and proclaimed in the faid . 
court of the Bench, according to the form of the ftatute in that 
cafe made and provided, in manner and at the times following'^ 
that is to fiy, the firft proclamation thereof, and thereupon made, 
was made on the 1 2th day of Juh in the term of the Holy Trinitjf 
in the 5 th year of the reign of tne faid late queen ; the^fecond 
proclamation thereof, and thereupon made, was made on the 
i^b day of Navemher in the term of Saint Michael in the faid 
fifth year of the reign of the faid late queen ; the third procla- 
mation thereof, and thereupon made, was made on the 3d day 
of February in the term of St. Hilary in the 5th year of the reign .^ 
of the faid late queen; and the fouxth proclamation thereof, and 
thereupon made, was made on the 2d day of May in the term oIF 
Ea/kr in the 6th year of the reign of theVaid late^queen, as by the 
(aid fine and proclamations thereupon made, now remaining of 
record in the faid court of Bench at Wefimnfler^ may more luUy 
appear ; which faid fine fo had and levied as aforefaid, was had 
and levied to the life of the faid Philip Cecil and his heirs; hf wbercbyfie 
virtue of which faid fine, and bv force of the (latute for tranw became fdf. 
lerring of ufes into pofieiEon, the faid Philip Cecil the fon be- ^^^ ^ 
came and was feifed of the faid advowfon as of fee and right; .making the 
and bebs^ fo feifed thereof did mnt the faid advowfon, in man«' iadcntttm ia 
ncr and form as. in and by the laid decjaration is above alledged; ^***^' 
and the faid James Wallwyn further fays, that no entry, claims Uiat'tiie 
or ^Aion was ever made or brought in due time, or at any time termor 1000 
whttlbevet by the faid William Powell and Walter Cecil, or cither J^^ 
of them, or any perfon or perfons whatfoever claiming under them^ bwrcd fbr 
or either of ihem, to avoid the faid fine; and that by reafon of the wtot oTca? 
fiiid premifes, the faid term became and w^s barred and of no ^^^^ - 
cftA; and this the faid James Wallwyn is ready to verify; hm^t^ 
w h eic fo rc he prays judgment, and a writ to the bifliop, (^a 
together with bis damages, on occafion of the (aid impediment^ . 
to be adjudged to hiffl^ Vr. 

JmUS HiVmi* 

And 
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And tihe (M James Waltwjn^ as to the Taid plea of tfie faiif' 
^M«i Davis by him abore pleaded, as before fays, that the faii 
FMl^ Cecil in the (aid declaration above named, was feifed of the 
faid advowfon of the vicarage aforefaid, as of fee and right in 
fnanner and form as the faid James Wailwjn hath above allcdged^ 
ifid this the faid James prays may be inquired of by the country. 

James Hewitt. 

t» And the faid Wal/wyn Cecil, as to the plea of James VaHwyf 
riffSreJl^l- ^^^^ plcad<*d in reply to the faid plea of the faid Wallwyn Cecily 
cackm u *' by8> tnat the fame replication, and the matters therein contain ed, 
:f plea, are infufficient in law for the faid James JVallwyn to maintain 
his faid aftion againft him the faid Walhvyn Cecily and that he 
the fiiid Waliwyn Cecil needs not to anfwer the faid replication fo 
pleaded as aforcftid } and this the faid TVallwyn Cecil is ready to 
verify ; wherefore for want of a fuflicient replication in this be- 
half, the faid Wallwjn Cecil prays judgment, and that the faid 
James Wallwjn may be barred from maintaining his faid adlion 
againft him, isfc. : and as to the plea of thj: aforefaid James 
Wallwyn by him above in reply pleaded to tlie plea of the faid 
Join Davis, and whereof the faid James Walhtyn puts hirofelf 
upon the cohntry, he the faid John Davis does \o likewife. 

G.Nares. 

The plaintiff imptirls till Eqfier term 1763, and then joins in 
demurrer. 
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And the faid James Wallwyn fays, for that he has above by 
replying alledged fuflScient matter in the law for him the faid 
James Wallwyn to have and maintain his faid adion againft the 
laid Wallwvn Cecil and John Davis, which the faid James Wall* 
iKsyn\% ready to verify 5 which matter the faid Walhvyn Cecil 
doth not deny, nor any ways . anfwer thereto, but entirely re* 
fufedi to admit the verifying thereof, the faid James Waltwyn as 
before prays judgment, and a writ to the bilhop, CsV- togethet 
with his damages, on occafion of the faid impediment to be ad* 
lodged to him, ts^c. {James Hewitt.) And becaufe the juftices 
here will advife themfelves of and concerning the premifesy 
whereof the faid James Wallwyn and Wallwyn Cecil have put 
tfiemfclves upon the judgment of the court here, before they 
give judgment thereon, a day is therefore given to the faid pv* 
ties here, until the morrow of the Holy Trinity, becaufe the faid 
juftices are not yettidvifed, is^e. aiid as well to try die faid iflne 
above joined to f e tried by the country* as to inquire what da^ 
mages the faid James Wallwyn hath fuftatned by reafon of the 
«remiffs of and concerning which the faid James WalhoynuA 
WaUwyn Cecil have put themfelves' tipon the judgment of the 
-eovrt here, \l it (hall happen that judgment thereon fhall> be 
^pnn for the £ud James Wallwyn $ therefore the iheri£F is com* 
II nianded 



liimcd to a right ; for none of the parties to the fine, at the tlm0 
of the levying thereof, had any thing in this advowfon ; at jthat 
time Philip CecU the conufor in the fine had never prcfentcd tb 
the church, nor did his grantee prcfent till 25 years afterwards, 
and the conufees are mere ftrangers. It wasjnfifted for the de- 
fendants, that an eftate in an advowfon In grofs could not be 4^-^ 
Yeded or turned to a right ; and that if it could, yet no fine can be 
Jcyicdof it, and if it could, yet no entry or claim could be macle 
"Within five years after the fine levied, for the church was full at 
the time of the fine, and continued full fdr above 20 years, ^s ap- 
pears upon this record: to which 2 Roll, Abr, 352. pi. 10. was 
yited in anfwer, to (hew that a fine may be levied* of an advowfon 
J^^gToCs: and Plawd, 435, a claim ma^be made at the churcji. 
ft 5s certain that a fine liirs nothing that is not dcvefted or turned 
to a right. It Is ftrange there is nothihg in all the boots to fhew 
^f^thcr a Jine. with proclamations, according, to xhcjlat. Hj>?j. 
*Ul bar a right to an advowfon in gro/s ; but v^cKether it will or^wlll 
^^^t we have now no occafion to determine in this cafe, for it a'p- 
l^^s.moft clearly that the parties to the fine at the time of the The /ing'e 
levying thereofhad nothing in the advowfon; and therefore iippn J^^"*.^^"*" 
*W fingle point we are aU of opinion, that the plaintiff haaiino ^urtgwa 
^^Ic^andjudgnzentniuft be for the defendant. judgmcau 

Hbt/i Many cafes were.c!ted on both fides ; but as none of 
^*icm arc applicable to the point upon which tlie court gave judg- 
*^cat^ it would be perplexing the reader to fct them down here. 



Mather ver/iis Brlnker. C, B* 
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T was moved on the behalf of the defendant to fet afide a ver- Though the 
dfft for the plaintiff without defence at the trial, bccaufe the 'flufoejiv-r- 
l^aper-book of the iffue delivered and paid for, vvicd from' the from 'the rr. 
Record of nijiprius in this, viz. in the iffue delivered in the begin- com of nia 
tilng of the declaration the plaintiff's name was JatJteSf but. in P"**"» ^^^ 
the record of nifi prius it was John^ which vvas the plaintiff V jj**""^' 
tight name; and in the iffue delivered, in that part where the 
breach is a(I]gned, it was, not regatdinji his promtfes^ &c. l^ut in 
the record ot nifi prius it was regarding his promifeu &C' the word 
riot being omitted,. 

Ci/rw— This is a mere vitium ckrici^ and could not poQbljr 
prejudice the defendant at the trial ; and the cafe in 2 Stru. 113 !• 
19 a ftronger cafe ; fo the rule to (hew caufe why the verdi(^ 
Ihould not be fet afide was difchargcdi 
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Arthur Beard more, an Attorney, - Plaintiff, 
verfus 

Nathan Carrington, James Watfon,! 

ThomasArdran,r.nd Robert Black- !«. f ^ ♦ 
more, four of the King's Meflen- \ 
gers in ordinary, - - * J 

A new trial np HIS was an aflion of trefpafs and falfc imprifohment : the 

•w'!n*aai.n plaintiff declared, that on the iith of November i^6l^ the 

of^ri-fpafs defendants broke and entered his dwelling- houfc at Lo/»/fcff, id 

■•idimpri. the parifli of St, Stephai Wallbrooke^ in the ward of If^ailbrooke, 

derTfecre- ^°^ Continued therein four hours, difturbed hina in his poffeffion, 

taryofiutc's brokc and forced open fevcra4 doors of the rooms, and broke and 

waiMnt, fpoilcd the Iccks, bolts and bars thereof, and broke and forced 

Toocfl da- ^P^" many boxes, chefts, bureaus, fcrutores, writing-deikSy 

triages wrrs drawcrs, and cupboards of the plaintiflF in hisTioufc, and the locks 

given jorjix thereof, and fearched and exanained all the rooms in the houfe, 

fonmeoiv" ^"^ ^'^ ^^^ boxes, l^c. fo brokc Open } and read over, prycd into, 

^ndthcen- and examined all the privpte papers, books, letters, and corre- 

tmng p[ain- fpondcnccs of the plaintiff and his clients, whereby the fecretand 

and \<Wul private affairs, concerns, buGnefTes, and circumftances of thd 

his books plaintiff and his clients, became and were wrongfully difcovcr- 

aod papeis, cd an^made public j and then and there feized, took, and carried 

away 500 printed charts, and a great m;uiy other papers, printed 

anH written, (particularly mentioned,) and took and clofcly xm- 

prifoncd the plaintiff' for nine months, whereby he was hindered 

from following and tranCidling his lawful affairs and bufincfs, 

and was thereby put to great cxpences in his maintenance during 

his imprifonment, and in obtaining his legal difcharg€ and re- 

V leafe therefrom, againll the peace, ^c. to the damage of th^ 

•plaintiff 10,000/. 

The defendants pleadtd firil Not guilty, and 2dly, by Ica?^ 
of the oourr, as to the brc »king and entering the dwelling^houfe, 
coftiinuing there, diflurbing the plaintiff in his poflelfion, forcing 
open the fa'ul doors, forcing open the boxes, chefls, tic. and ex- 
amining his private 5)apers, ciJV. and carrying away the goods, lie. 
and imprifoning the plaintill' and detaining him for iix days and 
anfhalf. They plead, that the plaintiff ought not to have his 
:^cl;on againfl them ; becaufe they fay, that before the trefpafs, 
yr.-was fuppofed to be eommitted, on the 6th of November l^62^ 
the Earl.of Halifax, wms, and yet is, ene of the lords of the king's 
privy council, und one of his principal fecretaries of (late, and 
that he on the 6th of Nx>vembcr 1762, made his warrant umhr 
his hand and fcal, dlredcd to the defendants, four of the kinc's 
xnclll:ngcrs in or.linary, by which warrant the earl did, in the 

king*! 
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king*g namei authorize and require them (the defendants )j takiDg 
a conftable*to their alTiftance, to make ilrici and diligent fearch 
for the faid Arthur Bcardmorc^ mentioned in the faid wjrrin-t tq 
be the author, or one concerned in the writing of feveraj weekly 
very fcditious papers, intitled, The Momtor or Britiflj Freeholders 
Number 357, 1^8. 360. 37 V 376. 37?^, 37g, and i%o\ London^ 
printed for J. WUfjn and J. Fell in Pater n'^fier- Row ^, which con- 
tained grofs and fcandalous reflections and inveftivcs upon .hi^ 
^aj«{ty*s government, and upon both houfes of parliament^ and 
"im the did Arthur Beardmore having found, to feize and apprej* 
"fend, and to bring him toijcthcr with hisj books and papers ia 
^•ifc cuftody, biifore the f.nd Earl of Halifax ^ to be examined 
<^oncerning the premifes, and further dealt with according to 
la'w, fcT,;. rhat the faid warrant was, that day,, delivered. tp thci 
defendants to be executed : that they took C. W* a conflablc to' 
their aflillance, and on the fame day in the declaration, they went 
towardsthc plaintiiF's houfe and found him near to it, and diil 
there fcize and apprehend him by virtue of the warwnt ; and 
*rn mediately on the fame day about 10 o'clock in the forcnooii» 
being the time when, iSc entered his dwelliiig-houfc, (the door 
heing then op?n,) to f;.Mrch for, and feize Uie books, papers, <^Cj 
^J the plaintiff, and to bring them wich the pliinrilT, before the 
•■^arl of Halifax^ according to the exigency of t'le warrafit-v and fo 
the defendants go*on and judify tlic irefpafs aforefaid, ami. [.\y^ 
they delivered the books, papers, tSJ*^'. to Lovsl Stanhope^ an afliiU 
*rit of the Earl of Halifax^ and a juftice of peace for IVejlmlnjTer^ 
to be eximined; and that they kept the plaintiff it! cullody till 
he ^avc bail for his appearance m the King's Bench the thea . 
'^ext term, to anfwer to fuch matters as ihould be obJQdied 
^i^iiinfl him, and then the defendants by order of the E^rl o£ 
^^'/j/ax difcharged the. plaintiff; and they Ciy, that he was n?- 
^"-■flirily put to expcrnces by fuch detainer, wiiich is the fame tref- 
P^ts complained of. There is another jufliScition.much to the, 
**tnne purpofe. The plaintiff repl'ied ^€?/;//.7rA7yi/^i^r<7^r/rt, whcrc- 
**?>nn iffue was joirved-, and at the trial the juiy were directed to 
,*ff^fs damages under an idea that the trcfpafs and iaiprifonmen| . 
^ornmittcd under this warrant could not be juflifud by any.plqa* . ~ 
^"hatfoevtr 5 and they found a verdidl for the plaintiff, and gavQ - 
*^i in 1000/. damages.' 

It was moved by the K'ng*s Serjeants that the vcrdia might . 
^^ fct afidi for" exceffive damages. Upon flawing caufe, thc^ 
Loitl Chief Juftice ftated the fubilancc of the evidence giycp.at 
^he trial as follows : 

The plaintiff called his clerk David Mendethy who proved tbai . 
?** the I ith day of November 17*62, he found all the defendixnti 
'^ the plaintiff his mafteVs houfe, and in the private office thsre^ 
^^PCftiHg the drawers andtaking out papers \ that they demanded 

Rj the 
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tlw; phiimiff *i file of letters, and exaznin^ then baek till ^1 
year 1752 » defendant Carrirpsn then faid, << that was ft^X 
*' ci^nt/' Afterwards the j wee: xn:o the pab!k office, and tl^^; 
crpmed the deflc, took out the book*;, ai.d locked into the led|^^x 
but did not break any dtiks or drawers t-x:, becaafe the plalnci 
opened the fame for them » aftenn'arad ai=y took the plaintiff a«3 
this witnefs away in a coach. This witnefs proved, that t^ 
plaintiff was then concerned in a great many cinfes dependia^ 
as an attorney ; that he fent for Mr. IHm^t to manage hsJ 
bufinefs wbii;: he (hoold remain in confinement -, that dq Tiolen ^ 
ivas offered to the perfon of the plaintiff, and that his wife w^ 
permitt'-d to be with him ; that this witnefs had aflions depenc^ 
ing againft the defendants and Lord Halifax: that the defend 
ants refufcd to permit one Mr. Collet^ who was a client of iVM 
plaintiff, to converfe ptivately with him about his bGfinefs; th^3 
' vli^lc the plaintiff and this witnefs were confined in the houfe c? 
the defendants, he the plaintiff was fuffered to go into any pa*^ 
of the houfe, and after fix days imprifonment, they were boC^ 
difchargcd, upon entering into recogni^cances to appear in.tka 
Kinjt's Bench the then next tcrm^ an4 for their good behavioik 1 
without paying any fees. 



Mr. C^lliti a client of the plaintiff, fwore that the plaintiff t 
concerned in fome caufes for him at that time, and'that he d<^ 
(ir^d to fpenk with him in private about his buGnefs, but.tB 
was refuicd by the defendants to fpcak to the plaintiff privatcF^ 
and to write down M*h;^t he wanted to fay *, that pen and ywr^ 
W«'re refufcd to him, but the defendants told liim he might fpe^ 
publicly to the plaintiff in theliearing of the defendants, if ^ 
pleslrd. Ir wa« alfo proved, that the plaintiff was then refuf<( 
fho llbvrty of writing a letter to Mr. Alderman Beckford^ one o 
the mtmhrrs of parlument for the city of Londpn. ITiis urai 
the fubAaove of the plaiiuIiTs evidence. 

For the def^ndant$, /^jtv/ &:jabspf efq. deputy fecrctary cf 
ft^tf, slfrbnt to Lord halj/iiXt ^^s called, who fwore tb^ His 
h\\(\\\c($ W4^ to lock into, and examine all papers touching tie 
l|tov<^nn^cnt ; thjt he took :^n o^th of office, and was tp'pay 
^S^ duM\\^ 10 the oiMcr^ of the fecrctary of ftate : he {aid, that <»l 
thrir (VC'^f^ons \(hvn the miffer.gers have a man in cuf{ody« tli<y 
rt^^* oot to .Jo Anv th;:^^c ^iih* ut his orders i that Lord'Jw(^ 
«M^(«^d l^c p4<ti:u;:rN.>U ba.icd, and that hewascontionedttp^ui 
btA MNAM^ku.^ar^^" from urm to tcmi fct ieveral terms. It ^^s 
ikAA\\\Uy\ s^w »U r<ir> at the triil, that there have been a giv>t 
«MW\ pi »»N«%ri< ot" w ui?;:* of the like fort with the prefent ibf 
tk \ ^^fl^ |N<iton> i\i ( iijxis ^«\ and for all forts o^ qrioes or 
^x(U-)««N )k^ Wx xhs oftv. oe be vha: 2t would : and this ws9 ^ 
fi.M uuv ^^S ;K< %frtcAda::rs.* evidence. 

For I 
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For the defendants it was faid, that for fix days and an half 
confinement in a nKflenger's houfe» where little or no injury had 
been done either to the piaintiflf's perfon» houfe, or goods> looo A 
^ere exceffi?e and oatrageous damages ; and that if the coart faw 
Aar'thcy were excefliTe, they had power to grant, and would 
gtant a new trial, even in cafes of tort. It is faid the cafe of 
^Wand Gttn/forif Styles /^66. MicK 1655, is the firft inftanceof 
granting a new trial ; but this feenos to be a miilake, for there 
^crc new trials granted long before, as appears from thb, w». 
Aat it is a good challenge to a juryman to fay that he hath been 
a juror before in the • fame caufe. Per Holt C. J. 2 Salk. 648. •N^tei Thh 
*t is true that in Roe and Haivkes^ i Lev, 97. it is faid by TwjfJen m»ght be in 
Joftice, that the new trial in JVood and Guttfton was not merely J^nj" ftcut 
S^nted for exceflivenefs of damages, but for tampering with the de nov^ 
jury, but in I Sid. 131. and in 2 Mod. 151. it is faid that the new a«'"<J€d, 
*ria| in ITood and GunJIon was for exceiBvenefs of damages \ that ^J^J^^ 
^'^ an a£kioH for words, and is a Cafe in point, that the court hid. 
*^^ power to grant new trials in cafes of tort for exccdive da- 
mages. Suppoffiig new trials firft began in the reign of darks 
^fie Firft, yet it appears from the year-books long before that time^ 
^llat courts of juftice, (not having then come into granting new 
^ials,} when they faw reafon for it, either lefiened or increafed the 
^simages, as they do in the Cafe of maihem to this day, upon 
View cf plaintiff's maihem and identifying his pcrfon ; and for 
this purpofe tliefe cafca were cited from the year-books, MicL 
^^Ei l^fol. II. c. 10. which was a battery; Micb. %Hen.j^. 
,,/iJ. i|« r. 16. Mich. 7 jy. 4. 3 1 . *. r. 1 5. in confpiracy, where the 
l^latntiff releafed part, or the court would have abridged the da- 
^nagrs ajccording to their confcience ; JSaJei-t 8 Hen. 4. fol. 23. 
<^«9. the juftice oi fiiji prius thought the damages too little, ytt 
tli^y .would not increafe them without feeing the maihem ; Mich* 
\^ a. 6. id. b. c. 28. Trin. 2^ F£.6. I. a. c, 2. ; in debt, the 
parties were at iflfue, and the jury found for the plaintiff damages 
C/* 8</. and cofts 2o/.| the court increafed the damages to 
13/. 4 ^« more; Dyer to;. Palm. ^114. From thcfe ancient 
Caf(f$ it was argued, that courts of juftice hare in M times con- 
. Cdered themfelves authorized to review tlie damages given by 
Junes in all kinds of anions, and either to abridge or increafe 
them; and fince that pradice has been difufcd, and abridging 
damage! bv the court h^s been looked upon as unconftitutianal^ 
new trials naTc been granted for excefBye damages. 

Tot the plaintiff' it- was faid, that new trials can only be granted 
. in cafes where the court can clearly fee that the jury is miftaken, 
5>r have mi(behaved themfelves ; all the cafes of new trials tend 
to prove, that where the court have no meafure to dirc£l them, 
they cannot grant a new trial ; there muft be fome infallible 
mark for them to go by. in the cafe i no two judgeii in the 
^^ K^ • world 
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It wal ftrongly argued at the trial of this caufc, that the jorj 
were to meafure the damages by what the defendant had fut- 
fered hj this trefpais and fix days and an half imprifonment } 
but this was thought a grofs abfurdity by the judge who pre- 
(ided there. 

We defire to be undcrftood that this coint docs not fay, or 
lay down any rule that there never can happen a cafe of fuch 
exceffive damages in tort where the court may not grant a new 
trial ; but in that cafe the damages muit be monftrous and enor- 
mous indeed, and fuch as all inankind muil be ready to exclaim 
againft, at firii bluih. 

The nature of the trefpafs in the prefent cafe is joint and fe- 

Teral ; and the plaintiff has ftill another a^ion againft Lord 

HaJifaxtyrhOf it is faid, is more culpable than the defendants, who 

ar^ only fervants, and have done what he commanded them to 

do, and therefore the damages are exceffive as to them : but we 

think this is no topic of mitigation, and for any thing we know 

'*^*'ia^' the jury might fay, ** We will make no difference between the 

ITr. Sn^ ** minifter who executed, and the magiftnte who granted this 

V. poacher. <^ illegal warrant ;*' fo the court muft confider thefe damages as 

* ][?4*^^'^*\! jgivcn againd Lord Halifax: and can we fay that looo/. are 

inamatd^ mondrous damages as againft him, who has granted an illegal 

I oo a warrant to a meffenger who enters into a roan*s houfe, and prys 



^*^'aooL ^^^ *^^ *^*' fecret and private affairs, and carries him from his 
Tkinner houfe and bufinefs, and imprifons him for fix days. It is an un- 
iBOTci to kt lawful power affumed by a great minifter of date. Can any body 
«c^fedt. fay that a guinea per diem is fufficient damages in this cxtraor- 
iB»gct;bui, dinary cafe, which concerns the liberty of every one of the 
wrcttrian, king's fubjcQs ? We cannot fay the damages of looo/. are 
iaryTtt tbe ^^^o^ "^o^s \ aud therefore the rule to (hew caufc why a new trial 
proper ibould oot be granted mult be difcharged. Per totam curiam^ 



I ajx 1. ' 
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4 Geo. III. 1764. '' '^ , 



Grey vcrfus Jones, Executrix, &c. C. B. 

THIS was 2L fare facias againft the defendant, to (hew caole To ^rdri 
why the plaintiff (hould not have execution of his debt 2^J[*(^ 
and damac^es 'recovered by judgment of the court againft her whypUintiff 
teftator; the defendant pleaded, that the plaintiff ought not to Aottidaoc 
have his aBlon againft her, bccaufe (he fays, that (he the defend- ^onT*" 
aot, after the recovery of the judgment, and before the filing judgmeiir,' 
' forth the writ oifdnfaciasy to wit, on the firft day of Ofiojber in ^« ^^^ 
the year of our Lord 1763, at K, in the county of S., paid to the Jhatpiaindff 
plaintiff the debt and damages in form aforefaid recovered \ and ought not to. 
diis (he is ready to verify -, wherefore (he prays judgment if the *l*^.**iV?' 
plaintiff ought to have his faid aftion againft her, Wr.^ The "foujhtnot 
plaintiff demurred, and the defendant joined in demurrer. It to h^ve exe- 
was objeded for the plaintiff, that the plea was bad, in alledging ^°°» •^ 
that the plaintiff ought not to have his aBion^ &c. for that Tifcire ^ "^"* 
facias qttare executio non^ &c. is not an a£tion. To this it was an« 
fwered for the defendant, that a releafe of all aSlions will bar zfcire 
facias upon a judgment, i Jnfi, 190. i. That all writs, whether 
original Qt judicial^ which require an anfwer by way of plea, are 
properly adiions or fuits. 2 Salk. 603. a Irift. comment on 
fat. Weftm* 2, r.- 4j. Kfcire facias to repeal a patent is an ori- 
ginal aSion. 

Cttrw— This plea is a little informal. The old way of plead- 
ing was for the defendant to fay, that the plaintiff ought not to 
have execution^ &c. by virtue of the recovery aforefaid, becaufe^ 
&c.^ but as we muft take this plea to be true, and not a (ham 
plea, we will fupport it if poiGble. Lord Coke fays, that albeit a 
fcire facias be a judicial writ, yet bccaufe the defendant may 
thereupon plead, \\)\% fcire facias is accounted in law to be in na- 
ture of an a£iion, and therefore a releafe of all anions is a goo4 
\^x of the fame. Co. Liu 290. b. Wherever a writ requires a . 
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plcn, it is an aftion ; and though a plea be informal in its con- 
clufion, or beginning, yet if it prays a right judgment, courts 
have always rejefted the informal words, and' given ju^menfs 
according to the right and merits of the caufe. So the plaintiff 
• moved for leave to withdraw his demurrer on payment of colls, 
and to reply de nirDo^ which was granted. 



Grey againft Sir Alexander Grant, Bart, a Member 
of Parliament. C B. 



'T' HIS was an aflion of aff.iult and battery, tried zt^Gui/dball, 
^ London^ wherein the jury gave a verdi£l for the plaintiff, and 



In a I'Ctle 
afljult aod 
biitery . ^ 

aool. da- 2co/. damages; and now it was moved to have the vcrdi£l fct 
mages not afidc, and a new trial, foV cxceffivcnefs of damaces. The cafe 

cxceflii^e, ' i_ • 1 r IT ° 

•od a new wpon the CYidencc was as follows : 

Ctid wat 

fciufcd. Captain HoUami of the (hip Nancy , having brought from the 

Wcjl^lndus a turtle for the plaintiff Mr. Grey^ and which was his 
property, and it having been, by millake, delivered to the de- 
fendant, the plaintiff went to Inm :uid demanded it of him ; but 
he faid he had invited fome friends to dine with him upon it, 
. and refufed to deliver it, or to pay for it, and that the plaintiff 
might take his remedy ; and poirtting at the plaintiff, faid, ** If 
** that man was to afk a turtle of me I would give him one/* 
The plaintiff anfwered ami faid, this is very ungenteel \ and the 
defendant (hoved the plaintiff out of his houfe with his elbow, 
who thereupon afked the defendant if he would waive his privi- 
lege of pailiamcnt,^ but the defendant refufed to do it j plaintiff 
then faid to him, " You are afcoundrel," and defendant gave him 
a blow upon the face, which caufed a black eye : the plaintiff alfo 
demanded the turtle by a letter, and required the defendant to 
^reftore it : Captain Holland zMo informed the defendant that thcr 
turtie had been delivered ro him by miftake, and defired him to 
reftore it; but the defendant faid, ** A turtle 1 have gct^ and what 
♦* / have got I will keep,** The captain told the defendant, if he 
wanted a turtle to entertain his friends, there was one then at 
the Jamaica coffee-houfe to be fold, and he might buy that; the ' 
defendant anfwered, ** You may buy it yourfelf, I will keep /^jf 
^^ I have got." Then the plaintiff' faid to the defendant again, 
«* I come here to demand my right, and if you will not give il 
" me I vnll take my remedy at law, if you will waive yourpri^ 
«< viJege/* The defendant anfwered and faid, " In fuch a 
** trifling bufmefs as this I will not waive my privj'legei but in a 
•* matter of property I would waive it.*' One Falconer was called 
as a withefs to prove he was prefent at this difpute, and could noi: 
remember that any blow was ftruck by the defendant ; he had 
foigpt every thing which made in favour of the pbintiff, but ic- 

wembercd 



i 
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nembered «very thing which made for the defendapt ; fo it was 
a meafiuiug caft whether a blow was ftruck or not ; howcYcr^^ 
tlicjuij ioond for the fhiiiuS, aad 2qo/. damages. 

Curia^-^Us was a quarrel between two gentkoient ml his* 

heen properly tried by a fpecial jury of merchants of Londom^ 

who are the proper >udge6 of the damages^ when a blow ir 

giv^vx by one gentleman to aQother» a challenge and death »ay^ 

eafue^ and therefore the jury have done right in giving esem- 

plaiy damages ; the plnititifF has been lifed unlike a gentlemaa 

by trie defendant in (Iriking him, withholding his property, and 

infi fling upon his privilege, all of them tending to provoke him ' 

to feek his fexreoge in another way than by law, and therefore 

^e think the damages are not excefTive. Rule to {hew caufe ^ 

wliy ^ Qc^ p^2l (hoald not be had difcharged per totatn curiam. . 
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5 Geo. in. 1764. 



Cox verfus Roll. C. B. 

V'^HIS was a fpecial aftion upon the cafe againft the defend- Plaice. 
^ ant for deflowering the plaintiff's daughter per qmd fer-- '^^^^^ 
^^txum amtftt : the defendant having pleaded the general i flue, J^^ta**de- 
^ow movod for leave to withdraw that plea, and to plead the fendant to 
^^tne^plca again, together with the plea of the ftatute of limita-* ^^J^^ftf.^** 
^tons J upon an affidavit made by the defendant's attorney, that" ruteof U.' 
^t the time when he was bound to plead by the rule of the courts mitationj. 
^d then pleaded the general iflue only, he was not fully in* 
ftra£ie4: by his client what to plead ; and upon citing a fimilar. '\ 

cafe ui BmR. of VUe v. Bmr^y wherein that court permitted /*/>, 
^pop an ^ffiilavit mode by the very fame aitorney, that he waai 
^fefled^6Mr a plea, and was obliged to plead before he waatn^' 
ftrwOed^ aMlthercfiMo pleaded d>€ general iOue to pvepcar 
ind|BBiOpt» 

« 

Upon 
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Upon (hewing caufe it was inGfted for the plttntiff» that the 
general rule of both the courts of B. R. and C ^, U to pemita 
defendant to withdraw a fpecial plea, and plead die general 
iflue, but not vice verfd ; and many cafes were cited to fhew 
,this to be tlie pra&ice, which was agreed to be fo bj the court ; 
and it was faid that in the cafe of V'tk ▼• Barry die attorney 
was furprifedy not inftrufted, and pleaded the general iflue to 
prerent judgment ; and for that reafon the court of King's Bench 
deviled from the general praAice in that particular cafe ; but 
bere the affidavit made by the fame attorney does not go fo far» 
and therefore the rule ought to be difcharged* 

Curia — It is a good maxim, that the law will rather fuffcr a 
particular mifchicf than a general inconvenience ; general rules 
of pra£lice muft be ftri£Uy obferved for the fake of certainty^ of 
praAifers will be negligent. Indecdj under very fpecial circum- 
itances, the court will permit a defendant to add a fpecial plea ; 
in a late cafe of public concern, the defendant being advifed by 
his counfel that he might give the fecretary of date's warrant in 
evidence upon the plea of the general iflUe, pleaded that plea 
only \ the judge before whom that caufe was tried, haying been 
of a contrary opinion, it was afterwards moved in a limilar cafc^a»~3 
of Willes v. JVebh^ to withdraw the j^enerai iflue^ and plead the^ .ml 
fame plea again, and a fpecial juiUbcation under the fiecretar]^ -^ 
of ftate's warrant, which was allowed by the whole courts th^-^-n 
defendant, at the time of pleading tBe general iflue only, bein^ «3 
ill advifed by his counfel, and not knowing then the.t>piniorx' ^d 
.-of the judge who tried the former fimilar caufe ; foe6des» ikv^^^^:^ 
fpecial plea was allowed to try the real merits of the cafe, bud-^ v 
the plea of the (latute of limitations is not to be favoured, Ik — > «c 
caufe it excludes the merits ; the court gives leave to add* a pk — ^-c 
for the furtherance of juftice, but to permit this plea of th x- 43i 
. (latute of limitations would not be fo. The rule- was dir m. \\ 
-^ .charged per totam curiam. Serjeant Hnmtt ^nd Davftot th^^^h 
; -defendant^ Serjeant ^i/r/a/; J for the plaintiff^ .. . . ' 

' . . . -^ . , 

V ;Fu4:T)rafs, on the Demlfe of Jane Symed, Vfidov^^^^^ 
} -. ver/its Pennant. C B. 




Tbegnotbr IfJECTMENT of lands in the county^ of S&tner/et, trie* «t tl^C^ie 
• lord of . : F-. (kffizes, I jlprii 1 763 ; verdift for the plaiuttfF, fabjeQ^ to 

cl^yhoM '^ the opinion of tW court upon thiscafe j which (bitet^ tftat'tr^ Jie 
lands to hit |Mvmifes in queftion- are parcel of the manor of the tefiin^ of 
Weiminer c^nfffoH Marti ft in the county of Sotnerjet^ and have biSien ne=s:&' 
f^V i' V ^y ^ court-roll of that manor time out of mind» of IvMk^ 

manor the re£lor of the fame re^ory for UiMtimc bcihgiJK2e 

lord. 
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That the Reverend William Sytnes cTcrk, on the 20th of iv- 
imary % 726, was redor of the faid ^edory, and lord of the ma- 
nor of the fame redory ; that the premifes in queftion, being in 
the hahd$ of the faid William Sjmes the lord upon the death of . 
the hft tenant thereof| as reAor of the faid reflory, and lord of 
the manor, did, on the 20th of February 1726, dcmife the pre- 
inifes in queftion to the leflbr of the plaintiff Jane Sjmet^ hf 
4|opy of court-roll \ *to hold to the faid Jane Symes^ Richard 
zymes, and Chrifiian Symes^ for the term of their lives, and the 
lue of the longcft liver of them fucceflively, according -to the 
cuftom of the faid manori as they were named in the faid copy. 

That at the time of the demife to the faid Jane Symes, ihe was 
the wife of the faid William Symes lord of the manor ; that the 
faid William Symes died in the year 1756, and that the defend- 
ant upon his death became, and ftiil is, re£tor of the faid redory 
and lord of the manor, and thereupon entered into the premifes ; 
in queftion, and is in jpofleffion thereof. 

The queftion is, Whether the demife by copy of the court- 
roll, by a lord of a manor to his wife, be good iii taw or not ? 

This tafe was argued twice at the bar; and being quite new, 
no authority could be cited to (hew, whether the grant of this 
copyhold immediately from the hufband (lord of the manor) to 
his wife was good or bad *, nor did it appear to the court, that 
there was ever any fuch cuflom in this^ or any other manor, for 
a loid to grant lands by copy of court-roll to his wife imme- 
diately, without the intervention of a third pcrfon, and' there- 
fore it would be nugatory to fet down the cafes cited by the coun* 
fel who argued^ for the court cited no cafe that I heard. * 

Curia^^As this was a provifion by a hu(band for his wife, we 
fhouldbe glad (if podible} to get over that maxim in law, << that 
" a hujband ana nmfe are meperfori^^ and therefore cannot grant 
lands to one another \ fo where there is no particular cuftom ia a 
manorj the common law muft take place ; this is an original 
iroloota'ry grant by the hufband to the wife, who cannot by law 
take ioimedtately from him, any more than a monk who is dead 
m law, and confidered as no perfon ; fo here is no pcrfon to 
take, for the wife and hufband are onk one perfon. We are 
dealing with a fundamental maxim of*^ the common Uw, and 
might as well repeal the firft fe£lion of JJitletm^. as determine 
tlus grant from the hufband immediately to the wife to be good^ 
and where there is not fo much as the ftiadow of a peHbn mter- 
teoing. The pojha was ordered to be dclitered to the defendant^ 
rAiShtniijmuma^ 



Wilkes, Efq- againft The Ear! of Halifax. 

-of , fT^HE plurifs difirlngas to compel the earl to eotcr bU appear* 
^ '' aace was returnable on the morrow of Smnt Mariim in tht4 
ie term ; who theo appeared, after having delayed the pbiatiflF by 
truth ^(Toinkig and privilege of parliament for fevcral termss vhercr 
upon the plaintitT declared of this term of Suur: MuLul gfUiOr 
rally, which is conCdered by relation as a declaration of the 
firft day of the tei^in in law. During the delay in this caolc^ 
and before the earl could be comp<;lled to appear, Mr. Wilkes 
was outlawed upon an information filed by the attorney or iblt« 
citor-general^ and therefore the defendant wauted to pkad the 
outlawry in abatement, which, being a dilatory plea^ muft be 
pleaded vi ithin four days from tlu: time of the filing the declara^ 
tion^ or it cannot be pleaded at alU and if the declaration is to 
be confidered as of the firft day of rfacterm, (which it frcms it 
is in point of law,) then the defendant was tou late to plead this 
dilatory, an<l it cannot now be received ; and therefore it was 
moved on the part of the defendant, that the plaintiff might be 
obliged to intitle his declaration, *^ Of the morrow of Saint 
<< Martin in the term of Saint Michael in the 5 th year of the 
'< king," according to the truth of the cafe \ for the earl did 
not appear till that day, and before he was in court the pLiintifl* 
could not declare againft him. 

Upon fliewing caufe, it was (aid for the plaintiff, that the 
intitling his declaration as he has done, of tiie term generally, is 
not erroneous, and therefore he has a right to intitle it in this 
• manner ; that the court pays great regaxd to legal fi£lions« The 
plaintiff died the firft of Decembtr^ judgment was entered the 
6th, and held good by relation. 2 Barnes 205. The defendant 
died the xifii oi February^ tlie judgment figned tlie 21ft held 
good. 2 Barnes 208. and S. P. 209. defendant died 20th of 
Aprils on the 21ft of ^/»r// application was made on an affidavit 
from EJfex [fworn 19th of April) for leave to enter up judgment 
on an old warrant oPattorney, a rule was made, and judgment 
was figned the 2 1 ft of ApriL 2 Barnes 2 1 2. That the defeodint 
Ii£re having delayed, the plaintiff is not entitled to favour^ and 
if he had done as he ought to have done, he would have been in 
court four terms ago. 

For the defendant it was faid, tliat they did not aik tUs as % 
favour^ but that the court would order the rocorda to be xnadlf 
and^teKd according to tha truth of the fa£b in the pnoceed' 
ings, incT they 'have often done this. 2 BarnuT^u Tbitl;^ 
plaintiff who is an outlawed perfon is no more entitled to \ 
favoured than the defendant \ tlic words in the titles of dedar 

tic 
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tions arc the words of the court, and they will fee that they arc 
true according^o the adljdone in court, i Barnes lo. 

Ci/rftf— The dcfcnd:?nt does not aflc this alteration to be made 
in the title of the pUintiff *s declaration as a matter of favour, 
but of right j and if he has that right, we are bound ex Mm 
Jufiitue to make this rule abfolute. Can it be faid chat the de- 
fendant has forfeited his right of pleading in ahatementy or any 
diiatorjy when four days are not paffed fi nee he was in court> and 
before that time the pi. un tiff could not, by Jaw, declare againft 
him, and the defendant may plead whatever plea he pleafes; 
thrrcfore the rule mull be made abfolute, and the title of the 
declaration, according to the truth, and fi£lions in law (hall never 
do injufticc, for in Jiclkne juris Jemper eft ^equitas. 
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SGeo. IIL 1765. 



Smyth ver/us Reynolds. C. B. 

TROVER for 1 50 caflcs of butter. Upon Not guilty, there There li no 
was a verdict for the plaintiff, fubjc£t to the opinion of the rigbMoieiic 
court upon this (hort cafe : the plaintiff's (hip lying in the river f^, ;„" j^ 
Tbatm with tlie butter oti board brought from Ireland^ the de- rive htfoft 
fcndant (a cuftom-houfe officer)- went on board, and before the ^JJJ^^*^ 
hatches were opened, or bulk braken, or any goods landed,- er 9(^1,^10 
ofitred to fale, feized the butter as contraband. The fingk quef-. fai«. 
tion was, Whether the fcizure^vas lawful ? 

Curia ^Vf^ are all of opinion that tHe fei7ure was unlawfttV 
and that there is no right to feize, unlefs the goods be landed, or 
cffered to (ale ; the mere bringing the Ihip into port gives no 
right to feize; and this is our opinion grounded on ihc^ui* 
iS C«r.,2. r.,2. and 20 Car, 2. r. 7. |> fb there m§ jiidgmett fat 
ihe pUintiff ^. t^tam curiam. 

• V<«- IT. S 
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Bartlet verfus Robins* C. B. 

£wd°t^ae (^-^^ ^P^** fl^«l&^'* The defendant pleaded a tender of half* 

iiefeodioc"^ a-guinea which the plain tiiFtoak out of court, and pTOCeedcn 

pi«adt « ten- for morc. There was a ;rerdid for the plaintiff, damages \i, \s.\ 

mT h^^' *"^ ^ J^^S^ certified under the^*/. 43 Eli%. cap. 6. that the da- 

wbich^ magea to be recovered in this a£tion did not amount to 40 (hilliagB^ 

Iboedfgaiiift but to I /. I X. and no more. And now Serjeant Burlanimorei 

ultelfert^ ^^^ ^^ prothohotary might tax the plaintiff full coft^ <fc inm^ 

ieiuponihe mento i alledged that the judge ought not in this cafe to have 

fjEiu th«t certified, becaufe the defendant has pleaded a tender, which 

wSwAoir ^^^^i found falfe, he has by his own wrong pleading mcreafal 

the cods ; fo on the other ftatutes which fay that the pliuntifF 

ihall not recover cofts if the judge does not certify, yet where 

there is fpecial pleading he is entitled to his cofts ; and if a de-* 

letidant leiiiuvc "a catrfc t>nt of an inferior court, he is not en^ 

titled to this certificate, becaufe it was his own fault to remove 

the caufe, and thereby put the plaintiff to greater expences. 

Chief Juftice— I believe that itifome cafes fuch a rule has ob-* 
tained, becaufe the defendant bv his own fault has rebutted his 
right to co(t$, by bringttig another matter in queftion. 

CUve Juftice— In an a£Hon for words, ** that the defendant 
flole a hen," the defendant juftified, there was a verdid for the 
plaintiff, and damages lefs than 40 /. The court of King's Bench 
refufcd to allow more cofts than damages. 

Chief Juftice— This aSion is clearly frivolous, and the plea of 
tender does not alter th^ cafe *, fo the rule for full co(U was de- 
nied. 

Englifli verfus Bumell and Itigham. C B, 

UnMn^ "D^EPLEVIN for taking plaintiff's cattle : »vowry that BurnM 
^▼ow.ytiwt *^ was feifed in fefe and inr poflfeffion of a certain Micient racfc 
v^TtwMTf f"^g^> *"^ ^^^^ hghqm was tenant and occupier of aaother -tii* 
ami occu- cicnt meffuage, and that Burnfll as owner and occupier of the 
piers of cciT meffuagt then in his poffcffion, and Ingham a^ mvner anJ Btmpiff 
SMg^and of 'h« mcffiiage then in his poffe(fion, arid aM other occupier^itf 
pnircrile ^ th^ faid fneffi|Hges have had time out of ni^ind, and of right oQjgflt 
fo«»mon in ^Xi Kav«e common tX pafture in the hcus in quo, 5cc. and «fow t&f 
tTojaiJi* '^ 'totkx\ite9€AtAHii0^ifMfanf:^tht plaintiff pleads in lor, M 
•fowda-> travel fes thc^ right of commoti; and thereupon ifiiKi' is \^Vtdkfi 
?*^ ^?'. and a verdift was foua4 for ?h<j defendants, 

fwr,th.i|t c^u»-Hi 

»*•«* F'^? • - .. . fffiipw 

ftf'ftioii. - ». ; ....▼• 
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Nafis Serjeant in reply— It fccms to be admitted by the lad 
caijb cited by my brother, that pofej/lon is not fufficient in an 
avowry* I admit that in trefpafs for taking cattle poj/e/jton is a 
good plea, but in replevin it is otherwifc, for there the avowant 
maft (hew a title in fee, or. derive his title from him who has 
the fee, to entitle him to have a return of the cattle ; and the 
fiat, II Gep. a. c. 19. was made to excufe the avowant front 
{hewing his title in an avowry £pr a diilrefs for rent. 2 Stra* 
847* though in the cafe of eafcments you may declare upon the 
p^fiffion, yet you muft prove a prefcriptive light at the trial. ' 

After a trial, the court will Only prefume every thing was proved 
U mJu good the title pleaded^ but not to make a good title. 

Chief Ju(lice-^Is there any cafe to (hew that pofleflion is fuf-« 
ficicnt in an avowry ? The court took time to confider till the 
latter end of the term, when the Lord Chief Juftice delivered 
the opinion of the court. 

^ liOrd Chief Juftice— It is objeiS^ed that the right of commotl 
is laid in the occupiers only. The defendant's counfel did not 
pretend it would be good where it is neceflary to fet fortli a 
tide } for it is now fettled law, and the reafon in Oateivard^s 
cafe is convincing. The anfwer given is, that in trefpafs there 
is 00 occaGon to fet forth a title againft a (Iranger, but the de« 
fcodant's counfel produced no cafe to (hew that replevin is fimi« 
W to trefpafs. 

la replevin the avowant mud juftify, and (hew by what autho-^ 
rity he didrains; the power of diftrefs is an extraordinary power, 
^ almoft the only cafe wherein a party is his own carver. 
There are many cafes diredlly in point, 2l'/v. 148. there is a 
great difference between replevin and trefpafs^ becaufc the avow- 
ant being to have a return of the cattle mud (hew a title in 
^mnHusi otherwife in trefpafs^ in which the defendant need 
Ofdy plead an excufe. 2 Luttv. 123 1. the avowant muft alledge 
. what edate he b feifed of, therefore this avowry is bad ; the 
cineftion is, whether the verdict will cure it ? the didindlion is 
between a title defeiiively fet forth^ and a defeSfive title t where a 
title is defeEtive^ the datutes of jeofails do not extend to it, and 
ti|e jury cannot examine into what was not fet forth ; the da* 
tiitcs therefore cannot aid it, and per totam fwrw/w— The j'udg--rj 
mfent mud be aneded. x ^ 
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Johnfon i>trfus Kennion* C B» 

Bill of «• A CTION upon the cafe upon a bill of etchamge bfOUfjht bf 
JowT^ion Jobnfin the indortce agatnd Kthfiidtt the drawer tbefcoty 

^7 the In- payable to Ben/on^ or his order^ who indorfed k to p(abtiff in 
4arfeeigainft crrdcT to get it difcoifutcd 5 ^intiff delivered the bill to BJi^n^ 
th^^'thi ^^^ advanced the whole money ; Btnjin paid 232 /« to the pWti^ 
inaorTor hat tiff, then Stfldwyt re-deUvered the bill to the plaintiff, wto re- 
fNiid part of ^jtid him ihe refidue* There wui a verdiQ for the whole I600/* 
to t^*^ HI the bill Upon (hewing caufe why there fliould not be a rtew 
49rfee, he tfial, the plaintiff the indorfee having been paid part of the fom ^ 

mayrecotr^ tu thc btll: * 

tbe whole ' 

Urn in iht f> « 

iMiiatainft Chicfjuftice—Confider the nature of thefc contraclsj Ih^ 
arre negotiable bills palling through the hands of divers perfedB ) 
and though there are many indorfementt on the biU> yet there is 
but 6nt fecurity for one fum of money, and he who has the 
potPsfBon of the bill may bring bis a£Hott ; whcfe theie tft 
tnany indorfors, die indorfee& have a right of adion in fac* 
ceffion J htLt there i3 but one right of aftioti under Ae Ml 
kgsiinft one perfon at one and the fame time. The bill being to 
Dne indorfee's hand, the indorfor pays a part, and the objefiioQ 
is, that this ought to be confidcred as a payment for the drawer; 
but I think toto c^k it is otherwife, becaufe the indorfor is 00 
fervant^ nor is agent to the drawer. Suppofe Benfon had paid 
the whole 1000/. to John/on^ and Bettfon's nariie had not been 
ftruck out, and aft adtion had been brought in John/on'$ name 
againft the drawcry will you fay the aftion will not lie ? Sup- 
f ofe af^er a recovery agaioft Kennion he had run away, coold 
Benfm have had a right to come againft Johnfon before any fatii* 
Tadion ?, the bill is a fecurity for every indorfor as ceftnj f^ 
irttft ; I think it is a plain cafe that Johnfon has a right to recoftf 
the whole money, and when he receives it, he wiH have received 
232 /. of BenfmS money ; the defendant has no rcafon to com- 
plain. 

Bathwfi J. of the fame opinion. You cannot fplit tbe biD 
fo as to uifa}e£i the party to diifercnl actions. 

Gould ], — The thing is very clear, when the defendant hM 

paid the 1000/. there is an end of the contract. Where the 

^ drawer of the bill has paid part, you may indorfe it over for the 

refidue j otherwife not, becaufe it would fubjeft him to variety 

of actions. A new trial was denied. 
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Doc, on the Demife of Neale, i)trfus Roc. C* B* 

IN ejediment : Serjeant Jiphfon moved for judgment againft Prbccft. 
the cafui! cjeaor upon an affidavit that a pcrfim tendered a Sj^^f •" 
top7 of thef declaration to the wife of the tenant in poflcffion in what i« good. 
the ihop, and would hav^ read to her the notice to appear, but 
Iherefttfed to hear it« or to receivt the declaration, and faid 
(he would have nothing to do with it, and turned out of the 
Ihop, and (hut the door after her^ whereupon the declaration 
was left in the (hop. 

Bathurji and Gould Juftices (only in court) thought this not 
quite fufficient fcrvicci as the notice ought to have been read 
doad in the (hop, though no perfon was there; but as this was 
a hard cafe, they made a rule to (hew eaufe why this (hould not 
be deeined good fervice* 

Id a few davs afterwards the court made a like mte, on an 
afidavit diat oie tenanit kept out of the way to prevent being 
(erved, on the motion of Serjeant Hnmtt. 
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Totterdell and Harris, Mafters of the Taylors* 
Company at Bath, veffuj Glazby. G B. 

7^^^ A CTION of debt for a penalty upon a by-law. The decla- 
Setdudr ration fcts out that the city of Bath is a corporation, and 

fonignen ftatcs the charter and power to make by-laws ; that there has ^ 

^T" "Sic ^^ * 8"*^^ ^"^ company of taylors, free of the city, and two ^ 

kiacfllpon. «naftcw for the government thereof, and a cuftom, time out of 3 
ffion, aiMi a mind, in that city, that no perfon whatever (hall exercife the - ^ 
Jy**"^ rii *^^^ ^^ * taylor within that city, unlefs he be free of the faid S: 
co^n, ^ trade and city ; and that a by*law has been made by the mayor, ^< 
gifet a pe- aldermen, and commons of the city of Bath, for the better pr^ .-.: 
ki^tlKwr- ^*^'"S *^ f^*^ cuftom, which gives a penaltv of ^s.^d^ per -^k- 
pontk»a» it' ^^J againft any one exercifing the trade not being free thereof, ^^ 
ft bad. to be levied by diftrefs, or recovered by aftion of debt, by the ^^.( 
Mtin Un- •*5^^^ ^f ^^^ f'**^ company for the time being, for the me of "^fc-^ 
4ta,io the * the poor of the company of taylors (fetting forth the by-law ^Mm %d i 
Chamber* exa£lly) ( that the defendant not being a freeman of the faid .C^d 
?Rep. 6s. trade or city, exercifed the trade of a taylor there ; whereby an .^asu 
HoUingt ▼. adion accrued to the plaintiff to have and demand, ifc* % vpoa .^cx-n 
Hungwfori. ftU Jg^fi there was a verdiS for the defendant ; and now it was ^^r-flu 
Reportr,"' moved that a new trial might be had for mifdireCiion by'the^^-^c 
B. R.Mich, judge; and for not receiving evidence which ought to have bMl^viK'tt 
aiG«.i. received. 
s Ld. Rtyin. 

Sailc'103. Without entering into the queftion, whether the fudge hid.^^'^ 
6 Mod. »i. mifdiredled the jury, or had refufed evidence which he ought to^^^'^^ 
hare received, it was objected, that, upon the face of the te— "^* 
eord, the by-law is a bad one ; and if the plaintiff h»d a rmfiftj ^ ^^i 
he could not have judgment, therefore it would be abfovd andJE^ <} 
nugatory to fend this matter to be tried again. The ohjeAba^car^ 
is, that thcfe taylors are not the corporation of BM^ nnaAm^' 
fore the by-law is ill in giving the a£lion to the maStrs ef th^: 
taylors' company for the time being, who are ftrtngnv t9 T 

corporation of Jaath / the by-law ought to have given the «£k 

to the c6rporation of ^a/£ ; for to give it to any body elfe h f_'' J^ 
like afiigning a cboji in aBicn^ which the policy of the itv ~^ 

not endure. Co. Lit. 214. a. Bodnmch aftd FeUmUf 
27 GeQ. 2. B. R. Ellington v. Cheney ^ 9 Geo. 2. upon this €b»^ 
jedioQ, a new trial was denied by the court. 
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Fox verfus Smith. C B. 

DEBT up<na a bond to perfonn an award. The defendant xy^ ,p^ 
pifays oyer of tht condition, which t8» that if the defendant m arbicia- 
ihali perform the award of JohnTbomfin (and two other arbitra- p^'^**^- 
tors named therein) chofen between the parties to determine of award.^^ 
:auid concerning all and all manner of caufes, anions, fuits, Repiicitioii 
troubles, debts, claims, and demands whatfoever, £^r. depend- ^^ ** 
JXk% between the faid parties at any time before the date of the 161. 101^^ 
fald bond, fo as the faid award, 6*^. of the faid arbitrators be *°<< €oA<» 
made in writing, iic. on or before fuch a day, then, faTc. ; which *jj^^^ 
being read and heard, the defendant pleads that the arbitrators ng^ (^ 
made no award between the parties, according to the form and iMo-pay- 
tfkO, of that condition ; and this he is ready to verify ; where- ^^^^^ ^^ 
fore, fsfc. : the plaintiff replies, that the arbitrators before the day only, good. 
in the condition for that purpofe fpecified, to wit, on fuch a day p 
made a certain award in writing under their hands, Ki^c. of and 6g^ 3.' 
concerning the premifes in the faid condition above fpecified, Addifon r. 

"and by their award ordered and awarded that the defendant ^'»T»5-'^' 
ihDnld pay to the plaintiff 16/. lo/., and all fuch cofts, charges, 
and expences as the plaintiff had been^ut unto in a certain caufe 
tben ^depending between the parties, at a certain day then to 

'come, and that thereupon they ihould give each other general 
releafes) and then the plaintiff afligns a breach in the,non«pay- 
mest of Che faid 16/. lo/.} upon which replication the defend- 
ant >demurred in law. And the counfel for the defendant took 
feveral exceptions' ift, that no certain cods, charges, andex- 
pences are &t down and averred ; 2dly, that the award doth not 
mention any caufe between the parties depending in any certain 
court, and it might be in an inferior court, ^c.\ and jdly, that ^i^y ^,j. 
there is nothing awarded to the defendant but a releafe, and that andNottand 
is not to be made until all the reft be performed \ and although I^'^^' 
the award is good for the 16/. 10/., which is certain, yet the isaik.75?' 
cofts, charges, and expences of the fuit are totally unceruin and 
Toidy afid the award in that part can never be performed, and fo 
Ae releafe to the defendant can never be made, for it is 10 be 

It 
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fLiic«5S4. It was anfwcred bv the counfel for the plaintiff, that the 
jVent.24«. bfcach is well affigned in the replication for non payment of the 
j^^ 16 /• 10/. only ; and in that part the award is good and certain, 

whether it be void or not as tc the cofts and charges is not ma- 
terial, for an award may be good in part and bad in part^^dthe 
breach is afligned in the non*performance of that part which is 
good. 

Ld. Ch. Juft.— If the award be good in that part, whereof the 
breach is aifignedi (the defendant having admitted the breach 
by his demurrer J the plaintiff mud have judgment. The firft 
objedlion goes too far -, a benign conftru£tion of awards hath taken 
place in modern times, though formerly courts of juftice looked 
nicely nnd critically into them. We will intend, that by cofts^ 
charges, and expences, are meant fm:h cofts, isfc, as courts take 
notice of by their oliicer. It might be faid, that all cofts Wweea 
the attorney and client are meant thereby, but we will take the 
words of the arbitrators to mean the fame as if they had been the 
words of the court. The fecond objedion is, that it does not 
appear in what court the caufe was, and it might be in an infe« 
rior court, wliere there may be no proper officer to tax the cofts 
fo as to afcertain them to this court ^ but we will prefume the 
caufe was in a fuperior court, and the rather, becaufe the de- 
fendant might have fliewn by pleading, that the caufe was in an 
' inferior court. As to the third obJL-ftign, a recovery in this ac- 
tion will be a bar to any future a£lion brought on this bond for 
the non-payment of the cofts, ^r. af^er they are afcertained. 

C/ive ], — I am of the fame opinion. 

Bathurjl J. — There is no doubt but an award may be good ia 
part, though bad in part ; and if the plaintift* in his replication, 
lets out the award, and afligns a breach in the non-periormance- 
of that part which is good, and the defendant demurs, the plaifl--' 
cifF muft have judgment, for the whole penalty of the arbitration- 
bond is forfeited by fuch non-performance. In this cafe the 
plaintiff might have applied to the court to have his cofts taxed 
and fettled, and then he.might have extended the breach to the 
non-payment thereof alfo *, but if he has judgment now, he c^a 
never have thofe cofts, becaufe a recovery in this aAion will be at 
bar to any future adlion upon the fame bond. And I am of 
opinion the breach is well alTigned, and the plaintiff ought to 
have judgment. 

Gould J. — ^I have a little doubt whether the plaintiff ought not 
to have got his cofts taxed before the day appointed by the award 
for the payment thereof, and of the i6</. lox., and before he 
could bring this adion ; for the defendant is not to hare « itieafe 
until he pays both the debt and cofts according lo the awmf. 
3 And 
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^nd therefore I am inclined to think the breach is not well 
aiEgnqd; and if the plaintiff be not barred. of any future a£lion 
ibr the cofts^ he cannot be entitled to judgment. 

Ld. Ch. Juft. — My brother Gould's obje£^ion is> that the 
-breach is not well aOigned ; but if it is well afligned^ the piaintiflF 
mud have judgment for the whole penalty of the bond, and 
when he has once recovered the whole penalty, he certainly can 
never have another aft ion upon the fame bond to recover the 
-penalty twice over that would be unjuil, and therefore it is moft . 
.<lear, a recovery in this aftion will be an eternal bar to any fu- 
ture a£tion on tlie fame bond. Surely it is not neceflary to afljgn 
breaches of every matter in an award ; the breach of any one^ i» 
.a forfeiture of the penalty of the bond. Whether the colls be 
taxed or not, paid or not, I think the breach in non payment of 
the 16/. lox. is well aiEgnedi and being confefled by the de^ 
murrer, the plaintiff mufl have judgment. (Gould JufUce at.Iaft 
hot difagreeing,) judgment was given for the plaintiff. 



Catherine How, Widow, v^r/us Edward Strode. 

C. B. 

"n EPLEVIN for taking the cattle of the piaintiflF in a certain Repfefiiv 
"*^ place called Banbury's Furlongs otherwife Wooljbrooh in the 
county of Somerfet. The defendant avoWs and fays, that the ATawry dut 
place in which, h^c. is called Banbury's Furlongs and contains five defiendanc 
acres and an half, which place is, and at the time when, i^c, was ^°°Jf 'Jf 
the foil and freehold of the defendant; and becaufe the cattle at magefei* 
the time when, i^c. were in the faid place in which, ^r. depaf* fiwu 
taring on the grafs there then growing, and doing damage to the 
piaintiflF, he well avows the taking of the faid cattle damage fea^ 
fant^ &c. the plaintiff pleads in bar to the faid avowry, and lays, pi«a jn ^„ 
that the place in which, ^c. is and at the time when, {^'r. was tbepUcem 
parcel of Eaflfield in the parifh of Bvtleigh in the faid county ; and J*'*'*''' **' 
that long bekire the time when, l^c, flie was and (lill is feifed in Eaftfid^ 
her demefne, as of fee, of ten acres of land, with the appurtc* ^t piaiatiir 
nances, in the parifh of Butleigh ; and that (he and all thofe J*^*'^ ^ 
uphofe eftate fhe hath, Isfc. from time whereof, ^c. have had and bn/S^. 
ufed, and have been accnflomed to have and ufe, and flill of right aodcUiun 
ought to have and ufe common of pafture in Enflfieldy wheivof, ««™»»n<*f 
^ic, {her and their own lands in the fame field excepted,) for all zJ\^^ 
her and their commonable cattle levant and couchant on the faid «ben tbt 
ten acres of land, every year when the fame field hath been (own w^^'^" 
with any kind of com or grain, from the time that the corn or and it i/cot 
grain in that year, growing therein, hath been cut down and ^^ ^^f^ 
carried away, until the fame field, or fomc part thereof, hath been Jc itfaw***'' 
rc-fown with ibme kind of corn or grain, as to the faid ten apree "' 

pf lAQd, belonging and appertaining \ and further the plaintiff 

fays, 
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fays, diat in the year of oar Lord 1764 the faxd EqftfietiwWL 
fowii with corn, and that before the time when, (s'r. all the eorn 
in that year growing, had been cut down and cjimrd awAy^ 
wherefore the plaintiff before the time when, lie. the fame field, 
or any part thereof, then or at the time when, C5V. not being re* 
fown with any kind of corn or grain, put her faid cattle into the 
faid piece of land called Banhurfs Furlongs being part of the faid, 
Rafifieldy to feed on the grafs there, and to take her common 
there. And the cattle remained there until fhe defendant of his 
own wrong took them, lie,; wherefore (he prays judgment and her 
damages, C5*r. The defendant replies to the plea in bar, an4 
fays, that in the faid pariih of BuiUigb there are, and from time 
immemorial have been two common fields, one called EiMeU 
and the other Wefifield^ and the EafHUld is the fame.£^^Af in. 
the plea in bar mentioned whereof, Isc. ; in which common fields 
the lands of divers perfons for the time being now do )ie, and 
from time immemorial have laid difpcrfedly and in feveral par* 
eels, and that all and every perfon and perfons, feifed in fee of 
any lands lying in the faid common fields refpeQively, and un- 
inclofcd from the reft of fuch common fields refpe^vely where- 
in fuch lands have laid, or do lie, from time whereof, dc. have 
had and been ufed and accu Homed to have for him, her, and 
themfelves, his, her, and their farmers and tenants, occnpiers of 
fuch lands refpe£lively, fo lying in fuch common fields, and un- 
inclofed from the refl of fuch common fields refpedlively, com«^ 
mon of paflure for his, her, or their commonable cattle levant 
and couchant in and upon fuch his, her, or thtir refpedive lands, 
in the fai;l refpe£lire common fields, in which his, her, or their 
faid lands fo refpe£tively lie as aforefaid, in and throughout all 
the uninclofed parts of the faid common fields refpe£lively, (his, 
her, or their own lands in fuch common fields refpe^iively ex- 
cepted>} in manner following, (to wit,) in every year, when the 
faid common fields rcfpeftively, wherein his, ner, orlhcir faid 
lands in fuch common fields refpediveiy lie, have been fown 
with any kind of corn or grain, then in every fuch year, from the 
time that the corn and grain, growing in fuch year, in fuch re- 
fpe£five common field, hath been cut down and carried awayi 
until fuch common field, or fome part thereof, hath been re- 
fown with fome kind of corn or grain, in jefpeft of fuch his, 
her, or their refpeftive lands : And the defendant furthef ftys, 
that the faid lands of the plaintiff mentioned in her plea in bar ' 
do now lie; and from time whereof, He. have laid in EaftfitUf 
and uninclof<;d from the reft of the uninclofed land^ In Ea/^U: 
And the defendant further fa^s, that witlrin ihe faid parifti of 
J////nrf A there now is, and "from time wlicrtof,' ^r. there hath 
been an ancient cuftam* thtre ufed and approved of, (that is'td 
fay,) that every perfon or perfons hayirfg'ariy lands in thje ftid 
common fields, or either of them for the time being, and beinjt ' 
williiig to inclofe the fame, or any part thereof, from the refl A 
fuch common fields refpe£livcly, have rcfpcfiUvcly from time to 

time 
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liflieiDclofedy and hare been ui^ and accuftomedtoiacloie^and 
opf rij^ ought to have indoredi and dill of right ought to ioclofc 
bch bity her, or their refoe£Uvc lands in fuch refpeSive common 
BeldSy or any part thereol, from the reft of fuch refpedive com- 
mon fields^ and in fuch cafe» during all the time aforelaid, from 
the time of fuch refpcAive inclofures, have had and held, and 
bave nfed and been accuftomed to have and hold^ and of rigtit «»<) thft 
ought to have had and held, and ftill of right ought to have and ^^"^l^^f^ 
bold fuch hiB, her^ or their refpedive lands fo inclofed as afore* fhrntom^ 
faidt free and difcharged from iny common of pafture of any other non of nr 
perfon whaifoever therein j and that in fuch cafe by the cuftom ^Shth^S 
aforefaidt every perfon and peHbns fo incloiing as atorefaid, hath pettont^im' 
and have during all the time aforefaid, thereby from the time of cio^ng 
fuch refpedive inclofures freed add difcharged, and have been ^^^^^^^ 
ufed and accuftomed to free and difcharge, and of right to have charges ai| 
firoed and difcharged, and ftill of right ought to free and difcharge, dM nnin- 
all the reft of the unindofed lands in the faid common fields^ or ^°^omm«B 
cither of them, in which he, (he, or they were entitled to com- in rtfpea » 
mon as atorefaid, from all and all manner of comnK>n of pafture, ^^^^ 
in refped of fuch lands fo by him, her, or them inclofed as afore- '"^'^^ 
laid : And the faid defendant further fays, that he long before That be I*. 
the faid time of the faid taking, ifc. to wit, en the 'i ft day of cioicd tlw 
OSob^r in the year of our Lord 1761, was feifed in his demefne S|Jj^c"|^ 
as of fee, of and in the faid place in which, isfc. lying in and par- t« which ke 
eel of Ea/yUldt and uninclofed from the reft of the (aid. field ; had a ric^ 
and that the faid defendant, and all thofe whofe eftate he then ^[^?*^ 
had in the faid place in which, isfc. for the time being, from time 
whereof, isfc. had then had, and had been ufed and accuftomed 
to have, and of right ought to have bad for himfelf and them-* 
ielves, his and their fanners and tenants, occupiers of the faid 
fiace in which, lie. common of pafture for all his and tlieir com- 
monable cattle levant and couchant in and upon the faid place in 
which, {^r. in and throughout the then uninclofed parts of .fi^« 
^elif (his and their own lands in fuch common field excepted,) in 
manner following, (that is to fay,) in every year when the (aid 
Ea/lfiM hath been fown with any kind of corn or grain, then in 
every fuch year from the time liiat the corn and grain growii^ 
in fuch refpeAive year in fuch common field called the Eafifitld 
hath been cut down and carried away until the fame field, or 
fome part thereof, hath been re-fown with fome kind of corn or 
grain, in.refpeA of the faid place in which, i^c»f and being (b 
feifed thereof, he the defendant afterwards and before the time 
when, (^r. to wit, on the fame day and year laft aforefiiid, at 
the pari(h aforefaid, did inclofe, the Cud place in which, tic. 
fipom the reft of the faid fieM called Ea/iiiiii according to, aod 
by force of the faid caftooi| and bath ttpi and continued ever 
finp^ and ftiU keeps and continues the iame fo indofed from 
ili^ vd^ i)f tt^ (aoiecpmiiw^jtf d| whepeby aocordii^ to^ and 
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fihereby all by force of the faid cuftom, all common of psfttire of every MTi 
*^ *»[»|"" fon .whatfocvcr, in refpc£l or right of any hnd lying in thtAf/h 
w^eVrecd* ^^^f *"^ *^^ "g^!^ ^f commoH of paftnre of the fand defendantj 
fromhjsfjid in all and every the then uiiinclofed Innda injthe faid field in right 
fight of of the fold place in which, ifc. from thence wholly ceaftd ^n< 
^ * was determined, and of right ought to have ceafed and be deter 
mined, and ftiil of right ou);ht to ceafe and be determined : aiN 
$n6 that the the faid defendant from the time of the faid inclofure hither^ 
Sd'oaJh'^^" ^^S^^ ^^ ^^^^ ^^^ *"*^ ^^^^^'* *"^ ®f '^'S''' ought to hare had ai^i 
be ^M from ^^^^» 3"^^ ^^^^ ^^ r^g^^^ ought'to havc and hold the faid place S 
couuBonof which, tfc. freed and difcharged from any common of pafture q 
«oy^ other any Other perfon whatfoevcr: And the faid defendant fnrtbei 
' ^ faySi that the faid cattle, long after fuch inclofure was fo rxmdt 
as aforefaid, and during the time th;it the faid place in which, 
^c. fo was and continued fo inclofed from the reft of the faid 
cpmmon field called the Eafifitld as aforefaid, to wit, at the faid 
time when, \Sc, were of fhe faid plaintiff's own wrong in the 
f lid place in which, ^c. feeding and depaduring on the gnft 
there then growing, and doing damage ^here to the defendant, 
in manner and form as he hath above in his avowry aUcdpd; 
rind this he is ready to verify : Wherefore he prays judgmenjt 
and a return of the faid cattle« together with his damages, colb 
and charges, £5*^. according to the form of the ftatute in foch 
Pla-niiff re- cafe made and providetl, to be adjudged to hino, csTr. Theplais- 
joUis that ^;^ rf joins and fays, that (lie having fuch right of common in the 
thecattis Eajljteld whcrcof, ^c. as in her plea in bar \a fet forth, (heat 
tiUt(to4int the faid time and in fuch manner as in her plea in thatbdalf 
of'hi*'**^" mentioned, put her cattle into the faid piece of land called &»- 
^rong, hurfs Furlongs being part of .the faid Eaftfieldt to feed on the* 
grafs there growing, and to take her faid common therey and 
the fame cattle remained there for the caufe aforefaid, onfil the 
defendant at the time when, ^c. of his own wrong took her-fipd 
cattle and unjuftly detained them, againft fiiretiesand pledgHin 
manner and form as the faid plaintiff hath in her plea in btr io 
andtravcrfci that behalf allcdged ; ivithout this, that within the pariOiof Af* 
co^incMe" ^^i*> ^^^^^ "0^ isiand from time whereof^ i^c. there hath been 
ku ' an ancient cuftom there ufed ind approved of, that every periba 
or perfons having any lands in the f.iid common fields, or eithef 
of them for the time being, and being willing to inclofe the fan€p 
or any part thereof, from the reft of fuch common fieldt rcfpec« 
tively, have rcfpeftivcly from time to time inclofed, and b«^ 
been ufed and accuftomed to inclofe, and of right ought to hare 
inclofed, and ftill of right ought to inclofe fuch'his, her, or thdr 
tefpc£live lands in fuch refpedive common fields, or any psrt 
thereof, from the reft of fuch refpe£live common fields, and in 
fuch cafe- during'all the time aforefaid from the time of fiich rt* ' 
fpe£live inclofurcs have had and held, and have ufed and been • 
accuftomed to have and hold, and of right ought to havc bad tad 
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Iwldj tod ftill of right ought to have and hold fuch his, her, or 
their sdjpeAive lands to incbfed as aforefaid, free and difcharged 
iErom any common of pafture of any other perfon whatfocver 
thdreiii ; and that m fuch cafe by the cuftom aforefatd, every per- 
Ion jiAd pieHons (b inclofing as aforefaid, hath and have during 
sdl the timte afoireiaid, thereby from the time of fuch refpeAive 
^ a rirfuw freed aiid djfchargedy and have been ufed and accuf- * 
tdmed to £ree and difcharge, and of right ought to have freed 
and difcharged, and ftill of right ought to free and difchargc, all * 
the reft of the uninclofed lands in the faid common fields, or' 
tithed of them, m which he, (he, or they were entitled to common 
as ifbrelaid, £r6m all and sH manner of common of pafture, in 
ftfped of fuch lAnds fo by him, her, or them iuclofed as aforefaid, 
is the Cud defendant in his replic3tion to the faid plea in bar of 
^ plaiaii^ hath above alledsed j and this the plaintiff is ready 
^ lenfy : wherefore, as before, (he prays judgment and her 
danu^ bj seafon of the taking and unjuftly detaining her &id 
cattle, to be adjadgod to her, (^c. The defendant furrejoins, and Th« defend. 
as btfore fays, that within the pariOi of Batleigk there now is, »; ^ufr^- . 
^ bom time wher^, f^c. there hath been an ancient cuftom, {^"ei mbe 
^c. (and fo takes iffue upon the traverfe,} as the £iid defendant on the cn- 
l^athin his faid replication to the faid pica in bar of the faid ▼erfe. 
plaiatiff above aUedged) .and of this he puts himfelf upon the 
coamkf , and the laid plaintiff doth fo likewife : Thei:efore, (Jc. 

this baufe was tried at the lad afBzes for the county of Somer-^ New ttUi for 
^, the iflue lyii« apon the defendant to prove the cuftom. It ^/^^^^^ 
Was. reported by the judge, that the defendant produced five very upon the 
old deedsi and feveral other deeds which proofed the cufiom to in^ ^V^^^ . 
^bfn he alio called feven old witneOes, three of the oldeft proved S^]|^t « 
we cuftom to ioclofe of dieir own knowledge for a great number the oiai* 
tf ycacSy and that they had been told (when they were young) 
l>f tcry4>U f^fons then living, that it was the cuftom for the 
^^odiowneri in tbele.6elds to iiiclofe, and faid that they thought 
^nj man nught indole his land. As to the right of common 
^Uft the Irada bid uninclofed, fome of the witneflTes faid that 
fiicE owners of the uninclofed lands had a right of common with- 
^^-ftint I ictf Hoi afttr any of them had inclofid his tand^fuch perfon 
^^ m rigbi if e^mon at all in the faid fields^ or either of them. 
Another wifnefs (aid, if a man inclofed all his lands in the fields, 
'^c kft his right of common totally ; but that if he left any bit^ 
'^Qlf an acre uninclofed, he ufed to enjoy his common in regard 
^ that acre uniridofed, juft as before, and ufed to put in any 
'"timber of cattle without ftint. Several other old witneffes fwore 
^ the (ame effcA, and here the defendants refted their cafe ; 
^Wreopon t^ie judge was of opinion that the defendant had not 
pl^Ofed the cuftom, which he faid was entire, that feveral of the 
^imefleshad proved that if a man inclofed 19 acres our of 20, it 
^^ the cuftom for him in rcfne£l to the one acre not incl&fcJ, 
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to put on to the uninclofed lands as many cattle as he pleafcct 
nvitboutJHnt^ and as he had done before he' inclofed the 19 acres, 
and therefore the judge was pleafed to tell the jury, that he 
thought the defendant had not proved the cuftom entireh^ and 
:that if they believed the land inclofed in quedion was difenarged 
and freed from any perfon having a right of common thereon, 
they (hould find for the defendant; if tiot, that they flnmld find 

' for the plaintiff; whereupon the jury gave a Verdid^ for the plain- 

■ tiff. 

It was now moved for a new trial, for the mifdireQion of the 
judge > I ft, for that the cuftom to inclofe was fully and clearly 
jproved j and 2dly, that the right of common before inclofurc 
made, was for cattle levant and couchant upon each petfon's un- 
inclofed lands; and this matter is not at all in iffue, but is ad- 
• mitted on the pleadings by both fides ; the tight of inclofare with 
Its confequence, viz. its being freed from any perfon's former 
. right of common thereon, was the only matter in iffue, the other 
was a legal confequence, and not traverfable, (to wit,) that the 
owner of fuch inclofed land is barred of any future right to com- 
mon on the uninclofed land in thefe fields^ and what fomeof die 
witneffes faid of common without fiint is nothing to the pnrpofe, 
for there is no fuch thing as common tvUboutJHnt belonging to 
land ; common belonging to land can only be for cattle frw/i/ 
and couchant thereon : that the cuftom to inclofe was clearlj 
*> ' proved, as appears by the evidence before ftated ; and when d)e 

land is inclofed, it is freed and difcharged from any perfon'i 
former right of common thereon : and of this opinion was the 
whole court, and faid, ift, that the parties agree by the plead- 
ings, that while the lands in thefe open fields are uninclofed, all 
have a right of common for cattle levant and amehantt sdly, die 
cuftom to inclofe, and that the land as foon as, and while in- 
clofed, is free from common, is fully proved ; the 3d matter isa 
confequence in law, and wanted no proof, i;/x. that as fooB a 
any. perfon has inclofed, he has excluded himfelf from toy r^ht 
of common on any of the uninclofed lands ; and any judgment 
given upon this record cannot be ^ bar to any other party who' 
may claim common in thefe fields without levancy and coach- 
ancy. Per totam curiam — The verdifl mnft be fet afidcformif* 
diredion of the judge^ and thtte muft be a new trial. 
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John Entick, Clerk, veffus Nathan Carrington and 
three others, Meffengers in ordinary to the 
King. G B. 

1 N trcipafs ; the plaintiff declares that the defendants on the Trefpafs for 
* nth day of November in the year of our Lord 1762, at 7F^- *>rcakingani 
minfter in MiddlefeXy with force and arms broke and entered the ^^hiliff', 
dwelling-houfe of the plaintiff in the parifh of St. Dunjlan Stepl. boufc, $cz, 
nejf and continued there four hours without his confent and 
againft his will, and all chat time difturbed him in the peaceable 
poileffioa thereof, and broke open the doors to the rooms, the 
locks, iron bars, i^c, thereto affixed , and broke open the boxes^ 
thefts, drawers, WV. of the plaintiff in his houfe, and broke the 
locks thereto affixed, and fearched and examined all the rooms, 
lie. in his dwelling-houfe, and all the boxes, ^r. fo broke open, 
aad read over, pryed into, and examined all the private papers, 
books, ^c. of the plaintiff there found, whereby the fecrct af- 
fairs, t^c. of the plaintiff became wrongfully difcovered and inade 
public; and took and carried away 100 printed charts, 106 
printed pamphlets, Wr. fffr. of the plaintiff there found, and other 
100 charts, ^c. i^c. took and carried away, to the damage of 
the plaintiff 2000 /. The defendants plead, ift, Not guilty to 
the wliole declaration, whqreupon iffue is joined, adly. As to Special juf- 
the breaking and entering the dwelling-houfe, and continuing tification 
four hours, and all tint time difturbing him in the poffeffion y,Vof tbe* 
thereof, and breaking open the doors to the rooms, and breaking fccretary of 
open the boxes, chells, drawers, Wr. of the plaintiff in his houfe, ^*^** 
and the fearching and examining all the rooms, i^c. in his dwell- 
ing-houfe, and all the boxes, ^c. fo broke open, and reading 
over, prying into, and examining the private papers, books, iffc* 
of the plaintiff there found, and taking and carrying away the 
goods and chattels in the declaration firft mentioned there found, 
and alfo as to taking and carrying away the goods and chattels in 
the declaration laft mentioned, the defendants fay, the plaintiff 
ought not to have his a£lion againft them, becaufe they fay, that 
before the fuppofed trefpafs, on the 6th of November 1762, and 
before, until, and all the time of the fuppofed trefpafs, the Earl 
of Halifax was, and yet is, one of the lords of the king's privy 
council, and one of his principal fecretaries of ftate, and that 
the carl, before the trefpafs on the 6th of November 1762, made 
his warrant under his hand and feal directed to the defendants, 
by which the earl did in the king's name authorize and require 
the defendants, taking a conftable to their a[ftftancey to make ftri£k 
and diligent fcarch for the plaintiff, mentioned in the faid war- 
rant to be the author, or one concerned in the writing of feveral 
weekly very feditious papers, intitled The Monitor^ or Britifb 
Freeholder^ No. 357, 358, 360, 373, 376, 378, and 380; 
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LonJorfy printed for J. Wilfsn and J. Fell in PaternoJlir'RovS^ 
^ntaining grofs and fcand:i!ous Tcflc£lion8 and invoflives upo» 
&ia majeRiy^s government, and upon both houfes of parKament^ 
abid hitnthe. plaintiff having found, to feize aTid apprcheild iiul 
bring together with hia books and papers iti Cife cttftody» before 
the Earl of Halifax to be examined concerning the premifcn, an4^ 
fttrther dealt with according to la\v ; in th^ due elecution wbefc-^-^ 
of Ml mayors, (herifFi, juflices of the peace^ cOnftablet» ainA 
all Other his m»je(ly*s olEctrs civil and mititary and loving 
ftibjefb, whom it might concern, were to be aiding and afliftir^ 
A».d)em the. itefendants, as there fliould be occafion : And the 
defendants {arthcr fay,, that ^terwards and before the Ctcfpftftf 
dn the fame day and year^ the warrant was delivered to them to 
i^ executed, and thereupon thev on the fame dajf and tear in 
m.detiatationy.4n the day time about it o'clock, being the (aid 
t^me when^ iic by viduc and for the eiSeoition of the laid war* 
Wtiit, entered tha plaintiff's d wcUing^-houle^ the outer door tbereoC 
liifeiiig then open, to fearch for and feize the plaintiflF and fail 
ll^ls and papers in order to bring htm «nd them before die Sail 
qi HnHfeucy according to the warranty and the defendants did 
then and there .find the plaintiff, af^d feiised and appfebendcd 
htm, and did fearch for his book^ and piper) in hi) houfe, and 
-'■* dMneecflarilf fearch and examine the tooms thertiHy and alfo 

* ^ kis bokes) thefts, ^c. there, in order to find a[kid feteir bts books 
and papers, and.to bring them along with the plaintiff before the 
^d earl^ according to the warrant }• and upon the faid feafch did 
then in the faid houfe find and fetze the .good& and chattels c( 
the .plaintiff in the declaration, arid on the fame day did carry the. 
fiiid. books and papcirs to a houie at We/hninflir^ where the (aid 
earl then ismd Jong before tranfa£ied the bnfinefs of his ofiice, 
and delivered the fame to Lovel Stanht^ ti^ who then was, and 
vet is an affiftant to the earl in his officp of fecretary of ftate, to 
be examined, and who was then autbori;Eed to receive the fame 
from themjpr that -purpofc, as it was iHwflil for them to do ; and 
tne platntxffafterwards, (to wit) on the 1 7th of Novemkar in the 
fnidyear, was dtfdiarged out of their euftody^ and In fearcbiqg 
for 'the- books and papers of the plaintiff the defendants did ne* 

, ctffnrily read over, pry into, and examine the faid prmic papersi 
\ioo\i%y i^c. of the pliiintiff in the derltfration mcotioned then 
found in his houfe; and .becaufe at the faid time wben» fflTr, the 
f4id doors in the faid houfe leading to the rooms therein^ and the 
£iid boxes, cl»efts,.^^. were (hut and fattened fo-that the defend* 
:\nts could not fearch and examine thefaid fdooos, boxes, cheftsy 
&^r. they, for the neceffary f<^nrchifl^ and examining the AmCf 
did then neceffarily birak an<l force open the did doors^ bsxe% 
Iphelts, UTi*. as it was laTrful for them to do-; and 00 llic faid'occa* 
iion^ the (kfendants necedhrily ftayed ii^ the houfe of the plaintiff 
io^ the fsid four hours, and unavoidably during that time diftn^bed 
him in the poffcffion thereof, they ^c defendants doing as little 
9 daa*^ 
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^i^ge to the plaintiff as they poflibl^ could, which ar^ the ii^tqp 
hrt^ing and entering the houfe of the plaintiff, fisTr. (and fo r^.* 
])eat the trefpafs covered by this plea) whcregfthe plaintiff abovf 
co«i{4aiiis; and this, V^., wherefore they pray judgment^' EA;;^ RepKca^on 
The plaintiff replies to the pica of juftrfication aoove, tfcat (^si;9 J* '"J""? 
the ircfpafii thereby covered) he, by any thing alledged by thcdfti "^^f^f*** 
feodanca therein, ought not to be barred from haying his a^ioii . 
aeainft them, bec^ufe he fays, that the defendants at the pari(^ 
Of Siipfi^ of their a%an wrcfig^ and without the c^ufe by t}ien) 14 
that plea alledged, broke and entered the houfe of the piaintifl^ 
tfe, w. in qnanner and form as the plaintiff hath ^q(i(kl4i|ie4 
above | and this he prays may be inquired pf by the countcvj 9n4 
t|^ defendant do £0 likewife. There is another plea of JHflii^f 
cation like the firft, with this difference only, that in the J^frptoi^ 
it i^ alledged, the plaintiff and his papers, (^f . were carried be|br<|^ 
Lord Halifax f but in t^e fir ft, it is before Lovel Staffbcpt, h^f 
al&fUnt or law clerk ; and the like replication of de injifrififafl 
fnfria ahfq. toG caufa^ whereupon a third iffue if joined* 4hi| 
eaiife was tried in friftminfter^baH before the Liord Chief Jiifticet 
when the jury found a fpecial verdi£i to the fbtlowiqg purport r 

The jurors upon their oath fay, 33 to the iffue firft joi]|e4t ^^ ^* 
(upon the plea of Not guilty to the whole tr^fpaf^ in the decI^RIf 
tion,] that as to the coming vfiib force and arms, (tnd al/o tb^ P^ifp^fi 
im declaration^ except the breaking and enteriftg the dwelling'-ifujk ^ 
the plaintiffs and cofttinuing therein for thej^ace of four hows, and ad 
that time difinrUng him in the poffeffion thereof and fearching feveral 
rooms therein, and in one bureau, one loritingde/k, and feveral dra^^ 
ePi of tSe plmntiff in his houfe, and readikg offer and examining fe^ 
veral ef U^ papers there, andfeizing^ fating and carrying away/omi 
of his boots and papers there fotiod, in the declaration complained <f<^ 
the paid defendants are not guilty. As to breaking %t)i entering 
the dwelling-boufe, iic.\abovf fncepted,) the jurors on their oam 
(ay, that at the time gf making the following information, and 
before and until and gt the time of gr^inting the warrant here* 
afttr oientioned, and from thence hitherto, the Earl of HaUfase 
fvat, and dill is one of the lords of the king's privy council, 
^nd one of his principal fecretaries of (late, and that before the 
time in the declaration, viz. on the inh oi 03obfr 1762, at - 
Mnt Jamef\ Weflminfler, one Jonathan Scott of London, book- 
Ciller and publifher, came before Edward IVefion efq. an affiftanc 
to the faid earl, ^nd a juftice of peace for the city ;;ind liberty of 
Wefiminfief, and th/nre made and gave information in writing to 
and. before the faid Edward Wefion againft the faid John Entici 
^nd o0iers, the tenor of which information now produced and 
given in evidence to the jurors followeth'in thefe words and fi- 
gures, Jto witp " The voluntary information of J. Scott, in die Scott*s in- 
«* ye;>r 1 755. I propofed Cetting up a paper, and mentioned it to '^a^ztion 
w Jix^-^kebbeqre, and in 9 few days one Arthur Swdmre^ an ^c^f Jiie" 
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^ attorney at law, fent for me, hearing of my intention, and Su 
'' fired I would mention it to Dr. Shebheare^ that he, Beardmorc^ 
*' and fome others of his friends had an intention of fetting up a 
^^ paper in the city. Sbcbbeart met Biardmare^ and mjfdf and 
**£ntUl (the plaintltF), at the Horn Tavern, and agreed upoQ 
^< the fetting up the paper by the name of The MonitcTi and mat 
*< Dr. &hebbeare and Mr. Enticl Ihould have 200/. a-y<?ar each. 
9^ Dr. Shebbsare put into Beardmore^s and Entui^s hands fome 
.^< bapers, but before the papers appeared Beardmore fent them 
*< Dack to me {Scott)* Shebbeare infifted on having the pioportioa • 
^ of bis falary paid him ; he had 50 A which I (&»//} fetdied 
** from Vere and AfgUls by their note, which Beardmor^ 
^< gave him. Dr. Shebbeare upon this was quite left out^ and the 
*• monies have been continued to Beardmore and Entick ever 
<< fince, by fubfcription, as I fuppofed, raifed^^ I know not bj 
^^ whom ; it has been continued in thefe hands ever fince< 
^ Shebbeare y Beardmore , 2ind Enticl all told me that the late Alder- , 
*^ man Bcchford countenanced the papery they agreed with me, 
^ that the profits of the paper, paying all charges belonging' tQ 
** it, ihould be allowed me. In the paper of the 22d May, calkd 
<f Se/anus, I apprehend the chara^er of Sejanus meant Lord 
<-< Bute,' the original manufcript was in the hand-writing of 
*' David Meredith^ Mr. Beardmore^s clerk : I before received the 
:** manufcript for feveral years till very lately from the faid handS| 
f' and do believe that they continue dill to write it. jiowu 
f< Scott, St. Jame/s, i ith OBober 1762." 

The above information was given voluntarily before me, and 
Cgned in my prefcnce, by Jona. Scott. J. Wcfm. 

And the jurors further fay, that on the 6th of November 176IJ 
the faid information was (hewn to the Earl of H, and thereupon 
the earl did then make and iflue his warrant direfted to the <de-. 
fendants, then and ft ill being the king's meffengers, and d'tt^T 
fworn to that office, for apprehending the plaintiff, Wr. th« tc^^^ 
of which warrant produced in evidence to the jurors, follow^^*^ 
Thefecrt- thefe words and figures: •' George Montagu Dunk, JEarl of — i*^' 
taryof flaunt ic lif^x, Yifcoimt Sutibury, and Baron Halifax, one of the 1^=^^* 
Stc'pWn- " ^^ '^'^ majefty's honourable privy council, lieutenant-gencr^^^'^ 
tiff and jiii " his majcfty's forccs, lord lieutenant-general and general gc^*"^^' 
books ^nd 4< ^q^ of the kingdom of Ireland, and principal fecretary of flfc^^f 
paper* „ ^^^ Thefe are in his majefty's name to authorize and rcc^ ^j^^ 

•« you, taki;ig a conjlnhle to your ajjijlance, to make ftri£l and ^'''* 
*> gent fearch for John Entick, the author, or one concerns ^^^ 
•* the writing of feveral weekly very feditious papers, int^'iM 
«« The Monitor, or Brttijb Freeholder, Wo. 357, 358, 360, 3?Jf 
^' 37^» 37Sf 379> ^nd 3805 London, printed for J. WilforM itid 
•f J. FeU iaJ^ernofter-Row i wh^ch contain grofs andfcai^A- 
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^'' loos reflexions and inveflives upon his majefty's governmenfi 
^ and upon both houfes of parliament, and him having found, 
^* vou are to feize and apprehend, and to bring, together wiih 
*^ his books and papers, in fafe cuftody before me to l^ examined 
'* concerning the premifes, and further dealt with according to 
'' la\i^; in the due execution whereof all mayors, (herifFs, juilices 
*' of the peace, conftables, and other his majefty's officers civil 
** and military, and loving fubje£ls whom it may concern, are 
** to be aiding and affifting to you as there fhall be occafion; and 
^* for fo doing this (hall be your warrant. Given at St. yames*s 
*• the 6th day of November 1 762, in the third year of his majefty's 
" reign. Dunk Halifax. To Nathan Carnugton^ Janus yratfint 
*' Thomas Ardran^ and Robert Blackmore^ four ot his majefty's 
'« meflengers in ordinary.'* And the jurors further fay, the carl deliwed to 
caufed this warrant to be delivered to the defendants to be exc- ^<*«^««d- 
cuted, and that the 4cfeodant8 afterwards on the i ith oi Novem* "wSceiT 
her 1762, at XI o'clock in the day-time, by virtue and for the whQoa.tiie 
execution of the warrant, tut withoapMy conftable taken by them to ^^^^^?^' 
their qjpjlancei entered the houfe of Ul^;^ plaintiff, the outer door cxecutt'thc 
thereof being open, and the plaintiff oeing therein, to fearch for f*"« **«!». 
and feize the plaintiff and his books and papers, in order to bring ^g^^^^* 
him and them before the earl, according to the warrant ; and the * 
defendants did then find the plaintiff there, and did feize and ap- 
prehend him, and did there fearch for his books and papers in 
tcveral rooms and in the houfe, and in one bureau, one writing- 
defk, and feveral drawers of the plaintiff there, in order to find 
and feize the fame, and bring them along with the plaintiff before 
the earl according to the warrant, and did then find and feize 
there feme of the books and papers of the plaintiff, and perufed 
and read over feveral other of. his papers which they found in the 
houfe, and chofe to read, and that they neceffarily continued there 
in the execution of the warrant four hours, and didurbed the 
jilaintiif in his houfe, and then took him and his faid books aod 
papers from thence, and forthwith gave notice at the office of the 
faid fecretary of (late in Weflminjler unto Lovel Stanhope efq. then 
before^ and Hill being 7iv\ alTiilant to the earl in the examinations, 
of perfons, books, and papers feized by virtue of warrants iflued 
ty fccretaries of ftjte, and alfo then and ftill being a juftice of J?*'|"'T'*** 
peace for the city and liberty of Wejlmtnjler and county of Mid'- ^ to LotcI 
^UifeXf of their having feized the plaintiff, his books and papers. Stanhope, 
^ad of their having them ready to be examined ; and they then ^^*^,?f*. . 
^nd there, at the in fiance of tlie faid Lovel Stanhope^ delivered the ^ gppoinfed 
laid books and papers to him : And the jurors further fay, that, to tbatofKce 
on the.i3thof -rf/ri/in the firft year of the king, his majefty, by ^,e«^'"5' 
his letters patent under the great feal, gave and granted to the tent, and it 
faid Lovel Stanhope the office of law-clerk to the fccretaries of a juftice of 
ilate i and the king did thereby ordain, conditute, and appoint ^^^* 
the law-clerk to attend the offices of his fccretaries of ftate, in 
order to take the depofitions of all fucli perfons whom it may be 

T4 ncccffary 
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neceffary to orsunixie npon afiaxrt which migbt concern the puH« 
Ik, tSc. (and then the verdidl fets oot the letters patent to thl 
hw*€lerk in bac verbal) as bj the letters patent prodnced in cvU 
4ence to the jurors appears. And the jurors further finr« diat 
lavcl Stanhope^ by virtue of the faid letters patent long berore the 
lime \irhen, isfc. on the 1 3th oif April in the firil year of the king 
tfra8> and ever fince hath been, and iflill ii( law-clerk to the Mng^l 
fecretaries of ftate, and hath executed diat office all that time. 
That the And the jurors further fay, that at different times from the time 
hl^/lJiS^* pf the Revolution to thb prefent time, the like warrant! whh ^^ 
fincetbeRc- iflued againft the plaintiff, have been frequently granted by the 
voiHtiqo. CccreUtries of (late, and executed by the me&i^ers in or4liiiary 
for the time being, and that each of the defendant^ did rc^diye* 
** ly take at the timeof being appointed meflengers, the ofualoatb, 
Tlurt M 4e- that he would be a true fervant to the king^ ^c, i.n the place of 
*^^ a mcffenger in ordinary, tsfe. And the .jurors fufdaer fay, tlytt 
pbyotitrof a BO demand was ever made or left at the ufual place of abode of 
ctpjof th6 the defendants, or any of them, bv the pknntiff, or his aitorpey 
aw^i^tiff ^ *KC"^ *" writing, of the perufai and copy of the f^vi warrant 
bring kit fo ifltied againft the plaintiff as aforefaid, neither did the plaintif 
aAran w th- codimcnce or brin^ his faid a£lion againft the defendants, of aoy 
!!f w oir''" ^^ *®*"> within fie calendar montiS next after the fcvcral afls 
(^as done aforcfaid, ind each pf them were and was done and committed 
by defend- by them as aforcfaid \ but whether, upon the whole m^tt^r as 
^^' aforefaid by the jurors found, the faid defendants are guilty of 

the trefpafs herdnhefore particularly fpeci^d in brutking snd ^ 
Urihg the houfe of the plmntiff in the (leclaration tfunfmmd^ and enh 
tinuing there for fattr hour s^ and all that time di/lurhing the plaint^ 
in thepojftjion thereof^ and fearcking feveral rooms therein^ and mi 
hureauy one nuriiing^de/ky andfeveral drawls ^ the pUdntiff in IM 
honfe^ and reading over and examining feveral rf hii papers mre^ and 
feiting^ taking and carrying owayfome of his books and papers there, 
Special ver- found; or the faid plaintiff ought to maintain his faid adioa 
ci^-TT he ^8*'"^ them, the jurors arc altogether ignorant, and pray the 
com<9m ^ advice of the court thereupon ; and if upon the whole matter 
luiin. aforefaid by the jurors found, it (Iiall feem to the court that the 

defendants are guilty of tlie faid trefpafs, and that the plaintiff 
• ^ught to maintain hi^ a£lipn againft them, (he juror^ fay upon 
their faid oath, that the defendants are guilty of the (aid trefps(i| 
in manner and fotm .as the pontiff hath thereof con^plaincd. 
pjmi^ei againft them || and they affefs the damages of the plaintiff by oc- 
3C0I. cation thereof, beGdes hi$ cofts and charges by him about his fuit 

in this behalf laid but, tq 300/., and for thole cofts and charges 
, to^ojr.; but if upon the whole matter by tlie jurors found, it ikaii 
feem to the cotirt that the faid defendants are not guilty of the faid 
trcifpafs,or that the plaintiffought not to main tain his a&ion againft 
them, tfa^n the jurors do fay upon their oath that the dcfendattt^ 
are not g,uiky of the faid trefpafs in manner and form «s the 
pUiitiff hath thereof complained againft tfa^ : and as tt> Ae 
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bft ifiue on the fecond fpecial Juftification, the jaiy found for the TbcMifiit 
plaintifF, that the defendants in their own wrong broke and en- ^^.^ 
t^red, and did the trefpafjs a^ the plaintiff in his repUcatkm ha$ ^ 
aDcdged. • . 

Tlu8 (pecial rerdidi was twice folemnly argped at the bar } ti| 
jjS^^hf term lad hj Serjeant Lei^ for the plaintiff, and BurUnd, 
one of the king's. ferjeants^ for tl^e defendants^ and in this pre* 
fent term by Serjeant G/yn» for the plaintiflT, and Nares^ one of 
the king^s ferjeantS| for the defendants. 

Counfel for the plaintiflT-— At the trial of this caufe the defendU tMtba tetoi 
ants relied upon two defences ; ift, That a fecretary of ftate m 5^^3- 
a jnftiee or confervator of the peace, and thefe meflengers afting 
pnder his warrant, are within the (latute of the 24th of Geo. 2. 
f. 44. which ena^s, (among other things,) That << no a£tiott 
f* fiiall be brought againft any conftable or other officer^ or anf 
** ferfim a£itng by his order and in his aid, for any thing donct 
^* in obedience to the warrant of a juftice, until demand hath 
f< been made or l^ft at the ufual place of hfs abode by the party^ 
f* or by his attorney in writing (igncd by the party demanding 
•< the fame, of the perofal and copy of fuch warrant, and the 
f^ fame hath been refufed or negleded for fix days after fuch 
*' demand/' and th«t no demand was ever made by the plain* 
tiff of a perafal or copy of the warrant in this cafe, according to 
that ftatute, and therefore he (hall not have this a£lion againft 
thefe defendants, who are merely miniftcrial officers ading under 
the fecretary of (late, who is a juftice and confervator of the 
peace, adly. That the warrant under which the defendants 
afted is a legal warrant, and that they £an well juftify what they 
have done by virtue thereof, for that at many different time% 
from the time of the revolution till this time, the like warrants 
with tkat ifiued againft the plaintiff in this cafe have been granted 
\)f fecretaries of ftate, and executed by the meflengers in ordi* 
liary for the time being. 

1. It is moft clear and manifeft,upon thisverdiA, that the Astodbe 
Earl of Hnljfhx aftcd as fecretary of ftate when he granted the ^^• 
warrant, and not merely as a juftice of the peace^ and therefoit 
cannot be within the ftatute 24 Geo. 2. c 44. neither would he 
be within the ftatute if he was a confervator of the peaccj faeil 
perfon not being once named therein ; and there is no book m 
the law whatever that ranks a fecretary of ftate quafi yicretaff 
among the confervators of the peace ; Laifibert^ Coke^ Hawtmr^ 
Lord Hahf &c. &c. none of them ^ke any notice of a (ecretarj^ 
of (^tt bring a confervator of the peacci and t^ntil of late dm 
lie was no more indeed than a mere dexic ; a cpnlervaier of IM 
peace had no more power than i( conftahki has now, wlio if t . 
confervaftor of the peace at comn^bn law. At the time of makim 
d^s ftat«te> a juftice of petcC| eonftaUcj tmdbore«gh, atil 

otJic> 
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other officers of the peace, borfliolders and tithingmen, as well 
* as fecreury o£ ftate^ confervator of the peace and meflenger ia 

ordinary, were all very well known ; and if It had been the in- 
tent of the ftatutei that a fecretaty of (late, confervator of th^ 
peace, and meflenger in ordinary, ihould have been within the 
.liatute, it would have mentioned aU or fome of them, and it not 
.having done fO| they cannot be within it. A meflenger certainly 
cannot be within it^ who is nothing more than a mere porter, and 
.Lord Hdifas/^ footmen might as well be faid to be oflkers wkhi^ 
the ftatute as thcfe defendants. Be fides, the vcrdiA finds that 
thefe defendants executed the warrant withoui taking a cpnftableto 
their' qffiftance ; this difobedience will not only take them out of the 
'prote^flion of the ftatute, (if they had been within it,} but will alfe 
difable them to judify what they have done, by any plea whatever ^ 
^the office of thefe defendants i^ a place of confiderable profit, 
and as unlike that of a condable or tithingman as can be, which 
\^ au office of burthen and expence, and which he is bound to 
execute in perfon, and cannot fub(litute another in his room, 
though he may call pcrfons to affift him. i Ifal^s P. C.'fSr. 
.This warrant is more like a warrant to fearch for (lolen goods 
4 Ibl^. J76. and to feize them, than any other kind of warrant, which 
.oi9ght to be direfled to condables and other public officers which 
the law takes notice of. 2 Hales p. C, 149, 150. How much 
more neceflary in the prefeiit cafe was it to take a condable to 
.(he defendants'affidance ? The defendants have alfo difobeyed the 
warrant in another matter, being commanded to bring the 
■plain clfF and his books and papers before Lord Halifax ; they 
.'Carried him and them before Lovel Stanhope, the law-clerk, and 
.though he is a judice of peace, that avails nothings for no fiogle 
judice of peace ever claimed a right to iffue fuch a warrant a$ 
>his, nor did he zGt therein as a judice of peace, but as the law- 
clerk to Lord Halifax. The* information was made before judice 
WeJloH ; the fecretary of date in this cafe never faw the accufer 
nor the accufed \ it fecms to have been below his dignity *, the 
names of the officers introduced here are not to be found in the 
hw-books, from the fird year-book to the prefent time. 

As to ibe 2. A power to iifue fuch a warrant as this, is contrarv to the 

(econd. genius of the hwoi England, and even if they had found what they 
fearched for, they, could not have judified under it j but tjicy 
did not find what they fearched for, nor does it appear thsfi ^^^ 
plaintiff was author ot any of the fuppofed feditious papers men- 
tioned in the warrant, fo that it now appears that this enormous 
trefpafs and violent proceeding has been done upon mere fur* 
mife ; but the verdict fays fuch warrants have been granted bf 
fecretaries of date ever fince the Revolution ; if thev have, it »^' 
high time to put an end to them, for if they are held to be legal 
tixe liberty of this country is at an end ; it is the publiihiog of 
9 libel which is the crime, and not the having it locked up in a 
private draw^ in a (nau'» ftudy j -but if hi^ving it m wc's cut- 
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tody was the crime, no power can lawfully break into a man's 

houfe and (ludy to fearch for evidence againd him ; this would 

be worfe than the Spanijh inquidtion ; for ran faciei ng a man'8 

fccret drawers and boxes to come at evidence again ft him, is 

like racking his body to come at his fecret thoughts. The war* 

rant is to feize all the plaintiff's books and papers without ex* 

ception, and carry them before Lord Halifax ; What ? has a fe- 

crctary of (late a right to fee all a man's private letters of corre- 

fpohdence, family concerns, trade and bufinefs 7 this would be 

mbnftrous indeed \ and if it were lawful, no man could endtne 

to live in this country. In the cafe of a fearch warrant for ftolen 

goods, it is neve;r granted, but upon the ftrongeft evidence, that 

a felony has been committed, and that the goods are fecreted in 

fttch a noufe, and it is to feize fuch goods as were flolen, not all 

the goods in the houfe ; but if flolcn goods are not found there^ 

all who entered with the warrant are trefpaflers. However fire- 

Siently thefe warrants have been granted (ince the Revolution^ 
at will not make them lawful, for if they were unreafonable or 
unlawful when firfl: granted, no ufage or continuance can make 
Ithem good ; even cuftoms which have been ufed time out of 
JOiind^ nave been often adjudged void, as being unreafonable, con<^ 
^rary to common right, or purely againft law, if upon confidering 
^heir nature and qunlity they (hall be found injurious to a multi- 
€ude, and prejudicial to the common wealth, and to have their 
commencement (for the mod part) through the oppreflion and 
extortion of lords and great men. Davis 32. h. Thefe warrants 
arc not by cuftom \ they go no farther back than 80 years, and 
jfnoft amazing it is they have never before this time been oppofed 
or controverted, confidering the great men that have prefided in 
^hc King's Bench fince that time ; but it was referved for the 
lionour of this court, which has ever* been the proteftor of the 
liberty and property of the fubje£l, to demolifli this monfter of 
oppreflion, and to tear into rags this remnant of Star-chamber 
tyranny, 

Counfel for the defendants— I ;im not at all alarmed, if thi^ 
power is eftablifhed to be in the fecretaries of ilate; it has been 
ufed in the bed of times, often fince the Revolution. I fliall 
argue, ift. That the fecretary of (late has power to grant thefe 
warrants, and if I cannot maintain this, I mud 2dly (hew that by 
the ftatute 24 Geo. 2. r. 24. this a£tion does not lie againft the 
defendants the meffengers. 1 . A fecretary of ftate has the fame 
power to commit for treafon as a juftice of peace. Kendalt and 
^oiy SUn, 596. I Salk. 346. S. C. I Ld. Raytn. 65. 5 Med. 78. 
S. C. Sir l^^m, Jf^yndham was committed by Jama Stanhope ^ fecre- 
tary of ftate, to the Toiuer for high treafon the 7th of OEIdber 
X 7 15 ; fee the cafe i S/rj. 2 \ and Serjeant Hawkins fays, it is 
certain that the privy council, or any one or two of them, or a 
fecretary offlate^ may lawfully commit perfons for treafon, and^ar 

othtr 
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$ihir fences agalnfl tie Jlate^ as in all ages they have don^ 
2HamfifP>C.iiy./e^.4. 1X^^/7.70,71. Cartkzgj. 2Lm. 
175* If it is clear that a fecretary of ftate may commit for trea^ 
foa and Uber offences agoinjt the fate ^ he ceruinly may commit fof 
a fedkious libel againft the government, for there can hardly bf 
a greater oSence againft the ilate> except aAual treafon. A i^ 
ccetary of ftate is within the habeas carpus ^Qi^ but a power tQ 
commit without a power to ifluc his warrant to feizc the o^^de^* 
and the libel would be nothing ; fo it muft be coochided that he 
has the fame power upon information to iOue a warrant tp feaicl^ 
for and feize a feditiou3 libel, and its author and pubUiher^ 4|| 
Ji judioe of peace has for granting a warrant to fearcb for ftoleji 
goodsi upon an information that a theft has ^K^ comnuttedji 
and that the goods are concealed in fuch a place ;^iq wh)^^ ^^A 
the cnnfliable and officers aflifting him in the fearcbi may bz^lj 
open doors, boxes^ l$c. .to come at fuch flolen £ood$. Snp^ 
pofing the praflice of granting warrants to fearch for libeU 
againft the ftate be ac4mitted to be an evil in particular ca|Sr^, 
yet to let fuch libellers efcape who endeavour tp raif(p rcbellioi) 
is a greater evil, and may be compared to the reafoniag of Mr. 
Juftice F(^er in the cafe of preffing, 159. where he fays, ^* that 
*< war is a great evil, but it is choC^n to avoid a greater T1i$ 
<< prafUce of preffing is one of the mifchiefs war bringa withi^ 
<* but it is a maaim in law and good policy too^ that all pnrfilft 
*' mi&biefs muft be borne with patiencci for preventing 9 pa(*. 
^* tional calamity/' \gc, 

2. Suppofing there is a defeA of jurifdi£lioh in the feoretarj 
of ftate, yet the defendants are within the^a/, 24 Ge^ 2. ^. 44, 
and though not within the word^, yet they are within the rcafpn 
of it ( that it is not unufual in a^s of parliament to comprehcifiA 
by conftru£tion a generality where exprefs mention ia made only 
of a particular ; the ftatute of circumfpeHi agatis concerning tfaft 
BiQiop of Norwich extends to all biffiops. Fitz. PrMkhion 3, 
and 2 InJ. on this ftatute. 25 Ed. 3. enables the incum-*- 
bent to plead in quare impedit to the king's fuit ) thia al(b extei^ 
to the fuits of all peribns. 38 Ed. 3* 3i.. the a£L i Rici^ %> or« 
. dainsy that the warden of the Elect Of 9II not permit priloncrp ia 
execution tp go out of prifoii by bail or bafton, yet'it is adjn^ro 
that this a£k extends to all gaolers, flowd. Com. ca& jof tlatt 
35. b. atitjiat de donis c(mdittonaUbt4s extepds tp all other liinit^ 
lions in tail not there particularly mentionedp and tb( like coni> 
llrtt£lton has been put upon ieveral other ftatutes* Tho. Jwn^s 61a 
T^flt^* 7 Jtsc. X. r. 5. the word conflahlf tbprctn extend^ V) % 
deploy eonllable. Moor 845. Tbefe meflengers in ordinary 
hare always been confidered as officers of the fecretarirsof flat^ 
and a comniitmef^ may be to their cuftody, as jln Sir W. Wpi^ 
hanih cafe. A juftice of peace may make a conftable pro hoe vid 
fOfa[ecute a waznnti who wout4 \fi within tb^/^* 24 Ceo* 2. 

§0 , 
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So if thefe defendmnti arc fiot conftables, yet as ^ers they have 
power to esecute a warrant of a juftice of peace ; a conftable 
Riayt but cannot be compelled to execate a warrant out of his 
jttriUi&ioti ; officers a£ling uniter colour of office, though doing 
an illegal aA, are within diis ftatute. Faugb. 113. So that no 
demand having ever been macie of the warrant, nor any aAton 
commcDced within Gx months^ the plaintl|t' has no right of ac- 
tion. It was faid that a confervator of the peace had no more 
power tkan a conftable has now. I anfwer, they had power to 
kitid over at common law, but a conftable has not. DaJton, cap.'i, 

Connfid for the plaintiff in replv*— 'It is faid this has been done 
m tke beft of times ever Cnce the revolution; the concluGon 
(roln thence b> that it is the more inexcufable, becaufe done in 
die beft of ttmesy in an aera when the common law (which had 
been trampled under the foot of arbitrary power) was revived, 
Wc do not deny but tlie fecretary of i^ate hath power to commit 
fer treafon and other offences againft the ftate^ but that is not 
the preteht cafe, which is breaking into the houfe of a fubjedlf ' 
breaking into his drawers and boxes> ranfacking all the rooms 
m hishoufe^ and prying into all his private affairs i but it is faid 
if (he fecwtary of ftate has power to commit, he has power to 
fearcb, &^r. as in the cafe of ftolen goods. This is a falfe cdti- 
fe«|ucnce, and it might as well be faid he has a power to torture. 
As to ftol^ goods^ if the officers find none, have they a right to 
take away a man's goods which were not ftolen ? Preffing is faid 
10 be a dangerous power, and yet it has been allowed for the 
bcnefit^of the ftate ; but that is only the argument and opinion 
of a fingle judge, from ancient hiftory and records, in times 
when the lower part of the fubjedls were little better than Saves 
to thetr lords and great men, and has not been allowed' to be 
lawful (without an a£l of parliament) fince the time of the Re- 
vblmtion. The Jlat. 24 Geo. 2. has been compared to ancient 
ftatiites, naming particular perfons and diftrids, which have 
been conftrued to extend to many others not named therein; 
and fo the defendants, though no fuch officers are mentioned, 
by Uke reafon, are within the ftatute 24 Geo. a.*, but the law 
kn'oi^s no fuch officers as meflengers in ordinary to the king. It 
is faid the habeas corpus a£l extends to commitments by ^cre- 
taries of ftate, though they are not mentioned therein : true ; 
but that ftatute was made to proted the innocent againft illec[al' 
and arbitrary power. It is faid the fecretary of ftate is a juftxce 
of peacc» and the mefFeiigei^s iire his officers ; why then did the 
warrant AhxGt them to take a conftable to their affifhnce, if 
diey vreit tfaemfelvea Uie ptoper officers ? it feems to admit they 
were not the proper officers $ if a' man be made an officer for a 
fecial purpofe tti arrtfft anotlier, he muft ibew his authority \ 
andlf .lie refufes, it is 'not murder to kill him ; but a conftable 
•r iatb^ known officer in the hw need not fliew his warrant. 

iLord 
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Eaftcrterm Lord Chief Jufticc — I (hall not give any opinioh atprefent 
5 Geo. 3, becaufe this cafe, which is of the utmoft confequence to tb 
public, is to be argued again ; I (liall only juft mention a mat 
ter which has flipped the fagacity of the counfel on both fides 
that it may be taken notice of upon the next argument. Sup 
pofe a warrant which is againft law be granted, fuch as m 
juftice of peace, or other magiftrate high or low whomfoever 
has power to iffue, whether that magiftrate or juftice who grants 
fuch warrant, or the officer who executes it, are within th< 
Jfat. 24 Gfo. 2. r» 4 ]t ? To put one cafe (among an hundred thai 
might happen) •, fuppofe a juftice of peace iflues a warrant to 
fearch a houfe for ftolen goods* and direds it to four of his 
fervants, who fearch and find no ftolen goods, but feize all the 
books and papers of the owners of the houfe> Whether in fuch a 
cafe would the juftice of peace, his officers or fervants, be within 
xYicJiat. 24 Geo, 2.? I defire that every point of this cafe may be 
argued ta the bottom ; fof I ftiall think myfelf bounds when I 
come to give judgment, to give my opinion upon every point in 
the cafe. 

J^«l»- Counfel for the plalntlfF on the fecond argument — If the 

^* ^* fecretary of ftate, or a privy counfellor^ juftice of peace, or 
other magiftrate whatever, have no legal power to grant the 
warrant in the prefcnt cafe, it will follow, that the magiftrate 
ufurping fuch an illegal power can never be conftrued to be 
within the meaning or reafon of the ftatutc of 24 Geo, 2. c. 44. 
which was made to protcft juftices of peace,- t^c. where they 
made blunders, or erred in judgment in caft;s within their jurif- 
diftion, and not to give them arbitrary power to iflue warrants 
totally illegal from beginning to end, and in cafes wherein they 
had no jurifdiifiion at all. If any fuch power in a fecretary of 
ftate, or a privy counfellor, had ever exifted, it would appear 
from our law-books; all the ancient books are Clent on this 
head ; Lambert never once mentions a fecretary of ftate ; neither 
he, nor a privy counfellor, were ever confidered as maglftrates ; 
in all the<«rguments touching the Star-chamber, and petition o£ 
right, nothing of this power was ever dreamt of; ftate commit- 
ments anciently were either per mandatum regis in perfon, or by 
warrant of feveral of the privy counfellors in the plural number^ 
the king has this power in a particular mode, viz. by the advice 
of his privy council, who arc to be anfwerable to the people if 
wrong is done ; he has no other way but in council to fignify 
his mandate. In the cafe of the Seven Biftiops, this matter 
was inQfted upon at the bar, when the court prefumed the com« 
mttment of them was by advice of the privy council, but that 
a (ingle privy counfellor had this power was not contended for bjr 
the crown lawyers then. This court will require it to be fiiewft 
that there have been ancient commitments of this fort ; ndthei' 
the fecretary of ftate or a privy counfellor ever claimed a right to 
adoiiuifter an oath (but they employ a perfon as a law-derk» 

who 
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who isajulliccof peace, to adminifter oaths, and take recogni- 
zances); Sir Barth. Shower in Ketidale nirtd Roe^s cafe, infifted 
thev never had fuch power. It would be a folccifm in our law 
to lay, there is a perfon who has power to commit, and has not 
I>owe*r to examine on oath, and bail the party 5 therefore who- 
ever has power to commit has powet to bail ; it was a quelUon 
fornicrly. Whether a conftable as an ancient confervator of the 
'peace could tate a recognizance or bond ? In the time of Quceh 
Jiliz. there was a cafe wherein fome of the judges were of 
one opinion and fome of another. A fecretary of (late was fo 
inconfiderable formerly, that he is not mentioned in the ftatute 
€)i fcandalum tnagnatum ; his office was thought of no great im « 
jportance ; he takes no oath of office as fecretary of ftatc, gives 
no kind of fecurity for the exercifc of fuch judicial power as he 
now ufurps. If this was an ancient power it mud have been an- 
nexed to bis office anciently, it cannot now be given to him b^ 
the king; the king cannot make two chief juftices of the Com- 
mon Fleas, nor could the king put the great feal in commiflion 
before an a£t of parliament was made for that purpofe. Thete 
was odly one fecretary of ftate formerly, there are now two ap« 
pointed by the king ; if they have this powei* of magiftracy, it 
Ihould feem to require fome law to be made to give that power to 
two fecretaries of (late which was formerly in one only. As to 
commitments /rr tnandatup regis, fee Stamfi PL Corott. 72. 4 Infl^ 
c. 5. Coijrt of StaT'chamb^. Admitting they have power to com- . 
niic in high treafon, it will not follow they have power to commit 
for a Riifdemeanor ; it is of neceffity that they can commit in high 
Jtreafon, which requires immediate interpoHtion for the benefit 
of the public. In the cafe of commitment by Walftngham fecretary 
of ftatei I Leon^ y i. it was returned on the hahtas corpus at laft, that 
the party was committed exfententia W mandato toiius concilii pri^ 
vati domiftd: regina: becaufe he found he had not that power of 
himfelf, he had recourfe to the whole privy council's power ; 
ib that this cafe is rather for the plaintiff. Commitment by the 
high commii&on court of Tork was declared by parliament illegal 
from the beginning; fo in the cafe of ihip-money the parlia* 
menc declared it illegal. 

Counfcl for the defendants on the fecond argument— The mod 
able judges and advocates ever fmce the Revolution, feem to 
have agreed that the fecretaries of (late have this power to com- 
mit for a mifdemeanon Secretaries of (late have been looked 
upon in a very high light for two hundred years paft, 27 ff. 8. 
^. 11. their rank and. place is fettled by 31 //. 8. ^.10. 4 Infi. 
36a. cap. 77. of precedency. 4 Inft. 56. Selden^s Titles of Ho^ 
novr C* Officers of State ; fo that a Secretary of (late is fomething 
more than a siere clerk, as was faid. ' Mitt/hew verb. Secretary ; 
tie is i fecretidrihus c^nciliis domini regis, Serjeant Pengelly moved 
that Sic Wm.Windbotn might be bailed; if he could not be 

commhted 
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coBimitted by the fecretary of (late for fomething left than trea:* 
ioD« why did he move toJiave him bailed ? this fcems a con* 
ceffion thac he might be committed in that cafe for fomethiag 
left than treafon. Lord ifo/lf feems to agree that a commitnieiit 
hf a fecretary of (late is good. SkUi. 598. I Ld. Rajm. 65* 
There is no caCe in the books that fays in what cafes a (ecrctarf^ 
of ftate can or cannot commit ; bj what pdwer is it that he caa 
commit in the cafe of treafoni and in no other cafe ? The re-^ 
f<dation of the Houfe of Commons touching th^ petttion of 
fightf SeUtn^ la(t>Tolume» Parliamentary Hift§ry^ vj. Z.fii. g^^ 
g6. Secretary Coie told the lords, it was his dat^ to commit bjr 
the lung's command. T9xM% cafe» Carth. 291. : He was com* 
mitted by the fecretary of '(tale on die (btate of Blrz: for re- 
fufiog to anfwer whether he was a Ronufli piieft \ The j^mm 
and Derhy, F^rtefcikis Rep. the commitment was by a fecte^ 
tary of ftate, Micb. 10 Atnut^ lot a Ubel, and heU good. (JNotr; 
Batbwrfl^ J. faidy he had feen the tohai corpus and the tecora, 
and that this was a commitment by a fecretary of ftate); The 
/Sng and Earburj^ Mich. 7 Geo. a* 2 Bernard. 34^. was a mo^ 
tion to difcharge a recofoizance entered into for writing a paper 
called the RoyeJOai. Lord Hardtuide did it was fettled in 
Kendale and Ro^% cafe, that a fecretary of ftate might apptdieoA 
peribns fofpefled of treafonable prances ; and there are a great 
number of precedents in the Crown-Kiffice of commitments by 
recretaries of ftate for libels agaidft the government. After time 
^en to confidcr, the whole court gave judgment this term for 
the plaintiff. 

C«rw— The defendants make two defences ; firjl^ That they 
are within the-^^. 24 Geo. 2. r. 44. ; 2dlj^ That fuch warrant^ 
liave frequently >been granted by fecretaries of ftate ever (itiee the 
Revolution, and have never been contrDverted, and that they art 
legal ; upon both which defences the defendants rely. 

A fecretary of (late,- who is a privy counfellor, if he be aeoo« 
fervator of the peace, whatever power he has to commit is by 
the common law : if he be xxinfidlered- only as a privy cawafellori 
he is the only one at the board who has- esevcifod -this a«ttboffitf 
of late years ; if as a confervator, he never binds to the peace ; 
no other confervator ever did that we^can-find : he has do power 
to adminifter an oath, or take bail;- but yet it moft be admitted 
ihat he is in the full exercife of this powor to commit, for trca^ 
ion and fcditious libels a^ittft the govcmment, whatever was . 
die original fource of that poiwerf as appears Jrom the cafes «( 
rhe Stueen and Derby^ Tie King and Hen^mj^ and Ktndnh and 
JZ^scafc. 

We mil ft know what a fecretary «f{U|teJM,.Jkefiai«ilneHiaii tell > 
whether he is within xhtjlat. 24 Geo. 2. c. 44. He ia ttie Uepor 
£j the kiug's fgnet .wherewith tjie king'ap»ivateJettcrf aic Bgi^ 
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It tnjl. ^^6. Coke upon Ariicull fuptr chartas^ tA Ed. i. Lord 
C^f^s ulence is a ftrong prefumption that no fuch power as he 
now exercifes was in him at tliat time \ formerly he was not a 
priry CDUnfellor, or coufidered as a magiftrate ; he began to be 
£?Qificant about the time of the revoiurtion, and grew great 
'When (be princes of Europe fent ambafiadors hither ; it feems 
inconfiftent that a fecrctary of {late (liould have power to com«-' 
mit, and no power to adminiller an oath^ or take bail ; who cai& 
commit and not have power to examine i the Houfe of Com- 
mons indeed commit without oath, but that is nothing to the 
prefent cafe ; there is no account in our law-books of frcretaries 
of (late^ except in the few cafes mentioned ) he is not to be 
found among the -old confervators \ in Lambert^ Crompton^ FiiZ' 
hcrberU &c. &c« nor is x privy coiiufellor to be found among 
our old books till Kendall and Roe\ Cife, ^nd i Leotu ^Oj 71* 
29 Eliz. is the firft cafe that takes notice of a commitment by a 
fecrctary of (late ; but in a Leon. 175. the judges knew no fuch 
committing roagifirate as the fccretary of ftate. It appears by 
the petition of right, that the king and council cfaimid a powet 
to commie ; if the fecrctary of (late had claimed any fuch power^ 
^heu certainly the petitbn of right would have taken noticed 
it ; but from its fiience on that head we may fairly conclude hm 
nei4)er claimed nor had any fuph power i the. flat. 16 Car, i» 
for regulating the privy council, and taking away the court o£ 
Star-Cbamber, bhids the king not to commit, and in fuch cafe 
gives a habeas cvrpits / it is ftrangc that Houfe of Commons 
(hould take no notice of the fecrctary of (late, if he then had 
claimed power to commit. This power of a fecrctary of (late 
^o commit was derivative from the commitment per viandatum 
^^gis: Epbemerii parliainentarja, Coit^ fays in his fpeech to the 
l^oufc, <« If I do my duty to the king, I muft commit without 
" ihewing the caufe i'' 1 Leon, 70, 7 1 * (hews that a commitment 
^y a (ingle privy counfcllor was not warranted. By thclicenfing 
*atutc of 13 faf 14 Car. a» cap. 33. fee. 1 5. licence is given to 
^ nieflcnger under a warrant of the fccretary of (late to fearch for 
*Qoks unlicenfcd, and if they find any ngainfl the reli«iion of the 
-^^UTch oi England J to bring them before the fecrctary oif (late ; the 
J^^rrant in that cafe exprefTed that it was by the king's command. 
^^c Stam/ord^s comment on the mandate of the king, and Lani" 
^*^, cap. Bailment. All the judges temp. Eliz. held that in a 
^s»rrant or commitment by one privy counfcllor he mud fiicw it 
^a$ by the mandate of the king in council. Sec j^nd. 297. the 
^pinion of all the judges ; they remondrated to the king that no 
object ought to be committed by a privy counfcllor againil the 
•^ V of the realm. Before the 3 Car. 1. all the privy counfcUoirs 
^ercifed this poweV to commit ; from that :era they difufed thi» 
^^wcr, but then they prefcribed ftill to commit per mandaium 
f^U. ymirnalof the Houfe of Commons 195. 16 Car. i. Coie, 
^^iden^ &c* argued that tht king's power to commit^ meant that 
VOL.-II- U he 
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lie bad fuch power by his courts of juillce. In the cafe of th^^ 

feren biihops all the court and king's council admit, that fup — 

pofing the warrant had been f;gned out of the a:uncil, that i. *^^^ 
would have been bad, but the court prefa.-ned it to be figned ;^^ -^ ^ 
the board ; PclUxfen in his argument firs, -a*= do not deny bu^. ^ 
the council board hare power to commit, but not out of counci & 
this is a very (Ironj; authority; the whole body of tlie law frr-a ^^j 
not to know tl.at privy counfellors out of council had any pow^^^ ^ 
to commit, if there had been any fuch power they could n.'^r^t 
have been ignorant of it ; and tkis power was only in cafes g— ^ f 
high trcafon, tlicy never claimed it in auy other cafe. It wr^^s 
argued that if a fecretary of (l;ite hath power to commit in hi^ 3i 
treafon, he hath it in ca(fs of leflfer crime* : but this we deii^^, 
for if it- appears that he h;ith power to commit in one cafe oii/^^^t 
how can we then without authority f iv he has that power i ^^ 
other cafes ? he is not a coiifervitor of the peace \ Juilice Roke^^J 
only fays he is in the nature of a cun(ervator of the peace : W ^ 
are now bound by tJic cafes of 27;*? ^/cv/j and Derby^ and Jte^*^ 
King and Earkurj, 

The fecretary of ftate is no conftrvator nor a juflice of tli^^*^ 
peace, quq/i fecretary, within the words or equity of Xht-Jiat^ 
24 Geo. 2. admitting him (for argument's fake) to be a conier--'*^^ 
vitor, the preamble of the ftatute ihews why it was made, an#"'^ 
for what purpofe; the only grantor of a warrant therein men^- — ^ 
tioned, is a juilice of the peace ; juB'tce of peace and canfenuaa ^ ^ 
are not convertible terms ; the cafes of conQruAion upon ol<fc==^ 
ftatutes, in regard to the warden of the Fleets the bifliop oV* ^ 
Norwich, &c. are not to be applied to cafes upon modern (Utntrs*-* ^* 
The be(t wny to condrue modern ftatutes is to follow the word^^ ^^ 
thereof*, let us compare a justice of peace and a confervator^ _* 
the juilice is liable to a£lions, as the itatute takes notice, it i^ ^^ 
applicable to him who afls by warrant directed to conftaUesp ^ 
a confervator is not intruded with the execution of laws» wbid ^^^ 
by this acl is meant ilatutes, which give judices juri£di&ion J 
a coinVrvator is not liable to at^tons ; he never a£is ; he if '^ 
alaiod forgottc^n ; there never was an adion againil a confcm ^ -' 
tor of the peace as fuch ; he is antiquated, and coulcl nerer b^ 
thought of when this acl was made ; and ad ea qua freqmeMf^^ 
accidunt jura adapt antur. There is no a dl of a conilable o ^ 
titiiingman as confervator taken notice of in the ftatute : wil/ 
the fecretary of (late be ranked with the higbeil or loweft fpf 
thefe canfervators ? the ftatute of Jac. i. for ofiicen ading b^ 
authori:y to pleud the general iflue, and give the fpecial matter 
in evid-'i:ce, when conildeted witli this ftatute of 24 Geo. 9. 
the latt>.r f.:ems to be a fccond part of the 'z6t of %r. i* and 
we r.re all clearly of opinion that neither the fecretary of ftate, 
nor the ni^ilengers, are within the Jlat. 24 Gro. a. but if the 
mvircii^jer;! bad been within itj as they did not take a cosfllMe 
^2 wkh 
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With them according to the warrant, that alone would have been 
fatal to it^em, nor did they purfue the warrant in the execution 
thereof, wieu they carried the plaintifF and his books, W^. before . 
JLov^I Stantsff^ and not before Lord H.iUfhx ; that was wrong, 
becaufc a fecretary of ftite cannot delegate his power, but 
ought to acl in this part of his ofllce perfonaliy. 

The defendants having failed in their defence under the (latutc 
5^4 G^. 2.; we (hall now confidcr the fpcciai juftification, whe- 
ther it can be fupported in liw, and this depr::ds upon the jurif- 
di&ion of the fecretary of (late ; fur if he has no jurifdiclion to 
grant a warrant to break open doors, locks, boxes, and to {txt^ 
a man and all his books, ^c, in (he fir ft inllancc upon an in* 
formation of his being guilty of puhlidiing'a lihcl, the warrant 
'W'iil not juftify the defendants : it was refoived by B, R, in the 
cafe of Shergoldv. Holloivay^ that a juftice's warrant exprefsly to 
arreft the party will not ju(lify the olTicer, there b^ing no jurif- 
<ii£^n. 2 Stran. ioo2« The warrant la our cafe was an exe- 
cution in the firft inftance, without any previous fummons, 
examination, hearing the plaintiflF, or proof that he was the 
author of the fuppofed libels ; a power claimed by no other magif- 
tratc whatever {S^rcggs C. J. always excepted) ; it was left to tho 
difcretion of thefe defendants to execute the warrant in the abfencc 
or pr€fence of the plaintifF, when he might have no witnefs 
PTcIent to fee what they did j for they were to feize all papers^ 
pank biU^ or any other valuable papers they might take away 
if they were fo dipofed ; there might be nobody to deteft them. 
If this be lawful, both houfes of parliament are involved in it, 
for they hare both ruled, that privilege doth not extend to this 
cafe, in the cafe of W^ilkeSy a member of the Commons lioufe, 
•n his books and papers were feized and taken away ; we Were 
told by one of thefe mcfTengers that he was obliged by his oath 
to fwcep away ail paptrs luhdtfoever ; if this is law it would be 
*ottnd in our books, but no fuch law ever exiftcd in this country ) 
burlaw holds the property of every man fo facred, that no man 
5^ fct his foot upon his neighbour's clofe without his leave \ 
^* he does he is a trefpafler, though he does no damage at all « 
j*" he will tread upon his neighbour's ground, he mufl jullify it 
^ l*w. The defendants have no right to avail themfelvcs of 
^ ufage of thefe warrants Gnc^ the Revolution,- and if that 
^<Mild have jafti(ied them they have not averred it in tlieir plea, 
*p it could not be put, nor was in ilTnc at the trial; we can 
ufeU fjy there is no law in this country to juftify the defendants 
*** what they have done ; if there was, it would deftroy all the 
^^forts of foclety ; for papers are often the deareil property a 
^^ can have* This cafe was compared to that of (lolen 
S^^s ; Lord Coh denied the Uwfulnefs of granting warrants to 
•^ch for ftolen goods, 4 Injl. 176, 177. though now it prevails 
^bekw; but in that cafe the judice and the informer muft 
9^*0ceed with great caution ; there rouft be an oath that the 

U % party 



agz Michaelmas Term, 6 Geo. III. 1765. 

pnrty has hacl liis goods ftolen, and lias ftronj: reafon to believe 
they are concealed in fuch a place ; but if the jjoods 2TC not 
found therey he is a trefp.ilTer ; the oiriccr in that cafe is a wit- 
nefs ; there' are none in this cafe, no inventory t.iktn ; if it had 
been legal many guarils of property wuuld have attended it. V/e 
fhall^now ccnfidcr the ufagc of thcfe warrants fince the Revolu- 
tion ; if it began then, it is too modern to be law ; the coramcn 
law did not begin with the Revolution ; the ancient conftitution 
which had been almofl ovfrthrown and drdroyctl, was then ro 
paired and revived ; the Revolution added a new buttrefs to the 
ancient venerable edifice : the K, B. Ltcly f;iid thar no objection 
had ever been taken to peneral warrant*;, iht y hare pail'al /«^ 
fiktiUo : this is the firil inilance cf an attempt to prove a modcru 
pradlicc of a privatc-oihcc to make and execute warrants to criter 
a man's houfe, /earch for and ti:kc away all his books and papers 
in the liril inflancc, to be law, which is not be found in our 
bocks. It mud have been the guilt or poverty of thofe upon 
whom fuch warrants have been executed, that deterred or hin- 
dered them from conrending againft the power of ^ fecrctaryof 
itatc and the folicitor of the trcafury, or fuch warrants could 
never have paiTed for lawful till this time. We are inclined to 
think the prcfent warrant took its firlt rift* from the licenfing 
adl, 13 y !4 Car. 2. r. 33. and are all of opinion that it cannot 
be judified by law, notwithftanding tlic refolutjoii of the judgM 
in the time of Cla. 2, and "jac, 2. thnt fuch fearch warrants are 
lawful. &taie Trialsy vol. 3. 58. the trial of Carr for a libd- 
There is no authority but of the jiidgcsof that time thata.hoiifc 
Hob. 25-. maybe fearched for a libel, but tlie twelve judges cannot make 
1 v<nt. 31. law ; and if a man is punifliablc for having a libel in his printc 
^s!^ *is! ^^^^^^y> ^s many caies fay. he is, half th« kingdom would be 
* '^* ' guihy in the cafe of a twourablc libel, if libels may be fearched 
for and feized by whomfoevcr and vyherefoever the fectctary of 
ftate thinks fit. It is faid it is better for the government and 
the public to feize the libel before it is publiflied ; if the legifla- 
ture be of that opinion they will make it lawful. Sir Satmttl 
jijlry was committed to the Tcwer^ for afTerting there was a lav 
of (lat^ diftinft from the common law. The law never forces 
cvideticc from the party in whofe power it is ; when an adrct- 
fary Ivas got your deeds, there is no lawful way of getting them 
again but by an aftion. 2 Stniii, 12 10. The King and Cofi*^ 
lilts. The King and Dr. Parnell, Hil. 22 Gee. B. R. Oarla^ 
18 wife and merciful, and fuppofes every man accufed to be m* 
xiocent before he is tried by his peers: upon the whole,. wc»i« 
all of opinion that this warrant is wholly illegal and voidt One 
word more for ourfclvcs •, we are no advocates for libels, aBgo* 
Ycrnments mud fct their faces againft them, and whenever tbcj 
come before us and a jury we fliall fet our faces againft them} and 
if juries do not prevent them they may prove fatal to liberty, ** 
ftroy government and introduce anarchy ; but tyranny is better 
than anarchy, and the woift government better than none at all. 

Judgment for the plaintiff' 
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Addlfon verfus Grey.. C. B. 

)£BT upon an arbitration-bond. The defendant craves Debtopon 
ojtr of the condition, which is, that if the defendant an-'rWtra. 
ay and one Mary Birkwood Qiall perform the award of WiU ^^^^^^ 
n BradUy and John Jiellamy^ arbitrators, chofen between the good in part 
I Gray and Birkwood^ and the plaintiff -^di/^/j, concerning all *"** *>**^ »» 
tters in difference between them, foas the award be made in ^^ 
ting on or before the firft of September then next, then, i^,c. 
ich being read and heard^ the defendant pleads no award 
J made. The plaintiff replies, ?nd fets out an award, whereby Anie, Mich, 
arbitrators awarded that all aftions, fuits, quarrels, and dif- ^ ^«<'* 3- 
cs to the day of the date of the bond fliould ccafe between smiU>*S.P. 
parties, and that the plaintiff fliould hold and enjoy three 
:sof meadow in Glatton till the loth of OBober then next, 
then, be fliould quit the fame to the faid Gray and Birk-^ 
df and that the faid Gray and Birkiuood fliould on or before 
loth of September then next pay to the plaintiff the fum of 
lj/.i and that they fliould pay all cods and charges due to 
ftcward and attoraies on account of an a£tion of replevin 
ending in the court of the hundred 4of Norman Crofs^ and 
lid pay all the cods and charges of the (aid arbitration-bon4« 
of that their award, and that the parties fliould execute mu« 
general releafes on or before the 29th of September then 
t} and the plaintiff avers, that the faid Gray and Birkwood, 
ither.of them, have not paid to the plaintiff the faid fum of 
15/* or any part thereof, on, or at any da^r before the faid 
b day of Oflober then next after the makmg of the award, 
drding to the form and eSt(\ thereof; and this, tffc. the dc- 
iant demurs, and the plaintiff joins in demuner. 

t was objected for the defendant, that this award was void 3 Uv. 4x? 
warding cods in an inferior court unfettled and uncertain, |?P^^U^ ®' 
did not make a final end between the parties. But per " *"^" 
»Tb< award is good for the payment of the 4/. 1.5 /., and 
U'3 the 
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tlic mutual Tclcafcs make a final end between the parties, and 
thou;;,h other parts cf the award be bad, yet the breach is well 
afligncd. Judgment for the plaintiiF. 

Ravenfcroft ver/i/s Eylc.% Efq. Warden of the 
Fleet. C. B. 

AaioflcpoB ^ CTION on the cafe againft the warden of the Fleet, for the 

Mef«^ ^ efcape of one jrHIiam Wurr.vi. 1 he defendant pleaded 

uponmcfnc not guilty, and the ilTuc was tried before Mr, Juftice GewM at 

^^^V^r^ GwA/iW/ihc 13th of June laft, when a vcrdift was found for 

SI'fpTto'ihe ^^c plaintiff, damages i8/. 3/., cofts 40/., fubjc£l tothcopi- 

Fleet the nion of this court upon the following cafe, viz\ 

fame day, 
and the 



J"a miff pre- Tlie faid jrarren being, indebted to the plaintiflF in the fum of 




^Dftfhe tion, delivered a declaration againd tl>c faid IVarren tdthcturn- 
ilwwe^ key of the FUet prifon, lie the faid Warren being a prifoncr in 

the cutlod? of the defendant the warden at the fuit of one FaltBefi 

as IS fet forth in the plaintiff's decbration. 

That afterwards, upon the firft of OBohery the defendant vo- 
Juntariiy permitted tie /aid Warren to efcape out of the faid prifoHf 
and go at large out of his cuftody, the faid plaintiff not bciog 
fatisfied his damages in the faid declaration. 

That the ^\'i\ii\\K hnwving of fuch efcape^ on the faid firft « 

Oilober .did notwithdanding afterwards proeeed in his faii caHr 

againJI tin faid Warren, atid in the then next Hilary term obtaimi 

judgment againft him for the fum of 30/. 16/. for his damage* 

and cofts^ as is fet forth in the declaration. 

That after haying fo obtained judgment againft the faid Wat- 
reny the plaintiff commenced his prcfcnt aftion againft the de- 
fendant the warden. 

That Warren having fo efcaped on the faid firft of tW^» 
returned to the Fleet prifon on the fame day, and has ever fioc^ 
continued a prifoner therein in the euftody of the defendant. 

The qucftion therefore fubmitted to the court is, Wheth« 
the plaintiff is entitled to recover in this action againft thcdc* 
, fcndant, he the plaintiff having proceeded to judgment again* 
the (aid warden^ as is above mentioned. 

'Jliis 
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This cafe was argued by Serjeant Davy for the defendant, 
id by Serjeant Hgivitt for the plaintiff, in Hilary tcroi in the 
:h year of King George the Third. 

Judgment of the court. 

Lord Chief Juftice Wtlmot^-^Tht qupftion is, Whether this 
lion upon the cafe lies, the pliintifF having proceeded to firal 
dgment again (I the prifoner Warren, after he the plaintiff 
lew that the warden had voluntarily permitted him to efcape ? 
he quatitum of the damages is npthing to the purpofe; ftr if 
e jury had power in this cafe to give damages, we mull novir 
ke it that they have done right ; and I am of opinion that the 
ry were not confined to give the exafi damages in the. final 
Jgment, but had a power and difcretion to atfefs what da- 
agrs they thought proper ; for this being an action upon the 
ife, the damagfimrere totally uncertain and at large, and War^^ 
n ef'jnped by the permiffiou of the warden before final judg- 
znt. But it is obj^cled for the defendant the warden, that the 
cape was but for a fingW day, that the plaintiff knew thereof, 
id proceeded to final judgment, and might have charged the' 
rfendant in execution, as he returned again to .the Fleet the 
me day, and is now there. But to this I anfwer, that when- 
'er a gaoler permits a voluntary efcape, from that moment he 
)mmits a tort, and the plaintiff has a right of a£lion to recover 
ich damages as a jury (liall pleafe to give for the fame. The 
rifoner when voluntarily fuffered by the gaoler to efcape, is ir- 
antly at large ; the gaoler caiinot afterwards retake and detain 
im for the fame matter ; the plaintiff may retake him by an 
cape warrant, but has his option to proceed as he pleafes eiiher 
jainft Warren to judgment and execution in this cafe^ or 
jainft the warden. I fay Warren is not now a prifoner at the 
laintifl^s fuit although he be locked up every night, and though 
le plaintiff might lawfully proceed to judgment againft him^ 
:t he could not charge him in execution \^ and the cafe of Kej 
id BrJggf^ Skin. 582. is direftly in point \ I have not the Icaft 
3ubt but that judgment muft be for the plaintiff, and if we 
lould do otherwife we (hould permit every gaoler in England 
\ let his prifoner go at large, as much as if they had never been 
•refted ; if an efcape be voluntary in the gaoler, nothing aftcr- 
ards will purge it. Sulk. 271. Judgment for the plaintiff /^r 
tarn curiam. 
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Truman veffuj Walgham and Key. C. B. 



Tiefpift. TN trcfpafs the plaintiff declares that the ^fcndants, on the 
Krefcr;ption j|[ ^ihof November 1764, with force and arms, Isfc. zi Gainf^ 
through the brQUgh in the county of Lincolny (lopped the waggon of the 
fireetsof plaintiff drawn by his cattle in and along the king's highway. 
P**"^r . there, and feized and took from the cattle dTawin? the waggoa 
con6der4tioB thc gccrs of thc plaintift, v/z. one pair of his iron geers, and 
of repairing carried away, kept, and detained the fame, and alfo that the 
thw* uT" defendants, on the jth of Novembtr .ij6.\y with force and arms, 
becauVe does 2iGattt/brough, feized, took, and carried away other geers of thc 
Hot Uy he plaintiff, to wit, one pair of iron geers, at Gainjbrpugh lately 
tbe'ftrwtti* i^^^^^ and converted and difpofed thereof to tlieir own ufe, to 
there, and ^lie plaintiff's damage of loA 

the plaintiff 

Sffing^ith '^^ defendants as to coming with force and arms, \^c. plead 

his wanon Not guilty, and thereupon iffue is joined ; and as to the refidue 

IT'**" h* ^^ ^^ trefpaffcs aboye-fuppofed, that the plaintiff ought not to 

he^dTiot*^ have, his aftion againft them, becaufe they fay, that Sir Nevik 

lepair, for George Hickman baronet, at the time when, \^c. long before,' 

*ny «hi«g and yet is feifed of the manor of Gantjhrough in his dcmefne as 

loUw'S^* of f?e,-the faid town of Gainjhrough (which is an ancient mar- ' 

iiAij. ket town and a borough) being Htuated in, and parcel of the 

faid manor, and that the faid Sir NeviUy and all thofe whofe 

eftate he hath, and at the faid Hme had in his faid manor, from 

time whereof, l^c\ have at their own proper cofts and charges 

repaired, cleanfed, and maintained, and have ufed and been ac- 

cudomed, and ought to repair, cleanfe, and maintain divers and 

manyjlrcets belonging to the faid town or borough as often as was 

neceffary, and by leafon thereof have for and during all thc time 

before mentioned of right enjoyed, received, and taken, aod 

have ufed and been accuftomed to receive arid take as belonging 

to the faid manor a certain toll, of and for every cart and wag^ 

gon coming from out of any other lordQiip or m^nor, and paiBng 

over any part of the manor of Gainjbrough into the town or bo* 

rough 
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rough of Galnjbrough at all times in the year, except fuch times 
during which the common marts or fairs are held at Gainjhrough 
aforefaid, (that is to fay,) for every cart or waggon of any perfon 
or ptrfons whatfocvcr, except the carts and waggons of the bur- 
^cfles or inhabitants of the faid town or borough, and the carts 
and carriages loaded with fuel for the ufe of the inhabitants 
^n^ichin the faid manor, and the Carts and waggons of other per- 
Ions otherwife exempted, according to the rate of one penny a 
-v^'hecl for every wheel of fuch cart or waggon, the faid toll being 
payable and to be paid by the perfon or perfons who ihall drive 
or conduct fuch cart or waggon into the faid town or borough, 
^i\A in default of payment of the faid toll, then they have ufed 
and been accuftomed, from and during all the time aforefaid, to 
diftrain any part of the harnefs of tlie cattle drawing fuch carts 
or waggons, and to keep and detain fuch diftrefs until the faid 
toll was fatisfied and paid to them. And the defendants further 
fay, that at the faid time when, l^c.^ and not being the time 
when any of the faid common marts or fairs were held, a certain 
waggon of the plaintiff having four wheels coming from out of 
another lordOiip or manor, that is to fay, the lordfliip or manor 
of Lea in the county aforefaid, andf)aiGng over the manor of 
Qatnjhrough was driven and condufted by the fervant of the 
plaintiff, and paffed into the town or borough of Gawforoughf 
the faid plaintiff not being at the time when, ^c, a burgefs or 
inhabitant of the faid town or borough, nor a perfon otherwife 
cxdmpted froni the payment of the faid toll, and his faid waggon 
not being then loaded with any kind of fuel; whereupon the de- 
fendants, being cv?lleClors of the toll and fcrvants of Sir Nevile 
on that behalf, then and there reqiieiled the fervant of the 
plaintiff fo driving and condu£ling the faid waggon as abovefaid 
to pay the toll on that behalf due for the faid wnggon, (that is to 
fay,) four pence for the faid time when the faid waggon of the 
plaintiff was fo driven and conduced by the fervant of the 
pLiintiff, and came from out of another manor or lordfhip, and 
paffed over part of the faid manor of Gainjhrough into the town 
or borough of Gainjhrough as aforefaid ; which faid toll the faid 
fervant of the plaintiff did then and there refufe to pay, and did 
not pay, and the faid toll is actually yet unpaid; wherefore the 
.defendants, as fervauts of the faid Sir Nevile^ and by his com- 
mand, at the time when, ific. at Gainjhrottgh aforefaid, did in 
the name of a diftrefs for the faid toll (lop 'the waggon of the 
plaintiff drawn by his cattle in the king'$ highway ^t (gainjhrough 
within the manor and town or borough aforefaid, and in the 
name of a diftrefs for the faid toll, did then and there feize and 
take from the faid cattle drawing the faid waggon the faid iron 
. geers of the plaintiff in the declaration fpecified, and did carry 
away> keep, and detnin the (ame, as it was lawful for them to 
do; which is the fame refidue of the trefpaffes whereof tho 
plaintiff above complaios againit them $ and tliis^ ^c* 

And 
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The pla^n- And the plaintifF, as to the faid reCdue of the trefpafs in t'^fc-^ ^ 
tiff»cpii€« above plea,- fays, he ought not to be barred, i^c. becaufehe fj^. ^.^ 
fuJwopri^^ that the defendants at the time when, &f<r. ^t Gainjbrougby ^-,| 
•natravcrtci thcif owH wFong (topped, thc plaintiff's waggon drawn- with Sb :^ i^ 
. theprcfcrip- cattle, i^c. and fcized and took from the cattle, i^c. the geers ^^f 
•*"*• the plaintifF in the declaration firft mentioned, and carried aw ^^ ^ 

kept, and detained the fame, and alfo at Gainjhrwgh fei^<^<^' 
took, and carried away the other gcers of the plaintiff in the «:1^g. 
cjaratign fccondly mentioned, there found and converted ^xid 
difpofed thereof to their own ufe, as the plaintifF has above coj-r-j- 
plained again ll them; 'without this^ that, the faid Sir Ne^u'^Jf 
Qegrge Hickman^ and all thofe whofe eftatc he hath, and at rf-ic 
faid time had in his faid manor, from time whereof, tf r. h^ ^^j'c 
at their own proper cods and charges repaired, cleanfed, ar^d 
maintained, and have ufed and been accuilomed and ought ^^ 
repair, clean fe, and maintiln divers arid many Jlrcets belonging ^^ 
the town and borough of Gamjhrough as often as was ntfctflif J^> 
and by reafoii thereof have for and during all the time aforcf* ^^ 
of right enjoyed, received, and taken, and have ufed and bc^^" 
accuilomed to receive and take, as belonging to the faid inanc^^ 
a certain toll of and for cvcf y cart and waggon coming from o "^^ 
of any other lordfliip or manor, and palling over any part of i^^ ^* 
manor of Gatnjhrough in the faid town or borough of Gainjbrou^ "i 
at all times in the year, except fuch times during which coi — ^'- 
mon marts or fairs arc held at Gainjbrough^ (that is to fay,) I <^^ 
every cart or wagjjon of any perfon or perfons whatfoevcr, c- ^t- 
V cept the carts and waggon:> of the burgeiles or inhabitants ^^ 
the faid town or borough, and the carts and carriages load^ ^d 
with fuel for the ufe of the inhabitants within the faid man^^=>r, 
and the carts and waggons of other perfons exempted, accordL ^)g 
to the rate of .one penny a wheel for every wheel of fuch cart or 
waggon, the faid toll being payable and to be paid by the pcrtf^n 
and perfons who (hall drive or conduA fuch cart or waggon i^nfa 
the faid town or borough, as the faid defendants have by tlmcir 
faid plea in that behalf above alledged ; arid this he is readjr to 
verify ; wherefore inafmuch as the defendants have acki»w« 
kdged the (lopping the faid waggon of the plaintiflFi f5V. tht 
plaintifF prays judgment and his damages by reafon of thofe treA 
pa(Fes, to be adjudged to him, iic. The defendants uke tB\ic 
on this travcrfc of the prefcriptive right, and thereupon iffoe h 
joined \ which was tried at the lad Lifuoln adizes, when a ver- 
did was found for the defendant. 

. It was moved for the plaintifF in arreft of judgment, that this 
is a bad prefcription, being for a toll thorough y which canoptbe 
good without a good condderation, which i^ not (hewn or pleaded 
in this cale, for it is not alUdged that the lord of the manor it- 
pairs, cleanfes, and maintains all the (Ireets in Gtun/krwgh^ ^ 
only divers and tnatiyjlrectsi ib that for any thing that'^ppean on 

thc(: 
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thefe pleadings the plaintifF's waggon might be pafling through 
a ftreet in Gainjbrough which the lord of the manor doth not re- 
pair ; this is clearly a toll thorough a Hreet which the lord has 
not fliewn that he repairs \ and this objedlion alone was relied 
upon* 

For the defendant it was admitted^ that a toll thorough can- * 
not be taken where there is no confideration, b\it infilled the 
confideration here alledged,is fufiicient, and need not be fo large 
as the prefcription \ that it is fufficient, if there be a charge to 
the lordi and a benefit to the king's fubjeds, that the repairing 
divers and many (Ireets is a benefit to the inhabitants and all per- 
fons whofe particular bufinefs calls them thither, and to all the 
king's fttbje£ls who pafs through that town. Many cafes were 
cited touchilng toll thorough and toll traverfe ; but as none of 
them are ezadly in point, it is uuneceffary to fet them down. 
The court took time to confider^ and in this term arreded the 
judgment. 

Ci/rfj— This is a prefcription for a toll through the king's 
highway, the ftreets of Gaiiifaroughy which cannot be taken 
without a good confidei-ation be alledged. The reafon is, be- 
caufe it is to deprive the fubje£^ of his common right and inhe« 
ritance to pafs through the king's highway, which right of paf« 
fage was before all prefcriptions. Af^wr^ 574, 575* Toll tra- 
verfe, or for going through a man's private land, may be pre- 
fcribed for, without any confideration ; and payment time out 
of mind is fufBcient, and will fupport the prefcription. In the 
cafe at bar toll is demanded of the fubje^i in the king's highway 
for paffing there ; the fubje£b ought to have a benefit for paying 
it ; the confideration here is for repairing, cleanfing, and main- 
taining divirs and manyjlreets in Gainjbrough^ not for repairing, 
btc. ail the ftreets there } how therefore can we fay that the 

eaintiff's waggon was pafling through any ftreet repaired by the 
rd of this manor ; the waggon might be paffing over 4omc 
ftreet not repaired by him when the diftrefs was taken, for any 
thing that appears to the contrary, and we muft take it that it 
was fo 'r we cannot let the defendant have judgment upon this . 
record. Courts are exceeding careful and jealous of thefe claims 
of right to levy motiey upon the fubje£^ ; thefe tolrs began, and 
were eftaUiOied by the power of great men. The defendant's 
plea is as bad as can be ; the lord has artfully tried to make it v 
doubtful, whether this be a toll thorough or toll traverfe, for he 
has confounded them together ; the confideration he claims ic 
for, is for mending the highway, and he would have us believe 
it is for pafling through his own. manor or land. The judgment 
yfu arrefted upon the mollis, per Utam curiam. 
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Wordf. 
He wts put 
in the round- 
houCe for 
ftealing 
ducks at 
CrowUod, 
are jT^ioa- 
able. 



.1 Ro. Abr. 
64^ p. 6. 



Beavor verfus Hides. C. B. 

A CTION for fcandalous words. Five fcts were laid la the 
^^ declaration, and upon the general iflltei there was a general 
verdift for the plaintiff upon the whole declaration. One of the 
fets of words were thefe, viz. He (meaning the plaintiff) wasput 
into the roundhoufe for Jiealing ducks at Crowland, which were al- 
ledged to be fpoketi of the plaintiff by the defendant faljely aui 
tnaiicioujly. And it was moved in arrcft of judgment that the 
words were not afiionable, for the defendant doth not fay ex- 
prefsly that he flole the ducks, like the cafe in Cro. Eliz. 234. 
** / hflve fervtd tkee with the queen* s letter for flealing goods in nty 
<* mothers houfe,^ were held not aflionable. " Tbou art a falft 
*' knave^ thou nvtjl arraigned for tnoo hullocks^^ held not a£iion- 
ablc. Cro. Eliz. 279. and it was faid, if tlie words had been, 
•* Thou art a faljc knave ^ thou ivofi arraigned for fteaimg two huU 
" loch i^ thefe words ^yould not have been actionable, for a man 
may be arraigned for felony, and yet no felon. " James Steward 
•* // in Warwick gaol for Jiealing a mare and other beafls ;" after 
vcrdidl the whole court gave their opinion feriatim^ that thefe 
words would not bear an afkion^^for they do not affirm diredlly 
that he did (teal the beads. Hob. 1 77. 

In anfwcr, it was faid for tlie plaintiff, that thefe words are 
alledged to he falfely and malicioufly fpoken of the plaintiff by the 
defendant, and the jury have found that they were fo malicioujly 
ofjd falfely fpoken, like the cafe in Cro. Car. 268. ** He was 
** arraigned at Wzrvfick for pealing of twelve hogs, and if he had 
** not made good friends it had gone hard with him;'* ubi re verd he 
never was arraigned for felony. After a verdi£i, thefe words 
were held to be a£lionable, being laid to be fpoken falfely and 
maUcioufly. ^ *^ Thou art a clipper y and thy neck Jhall pay for it^, 
after a verdi£): held a£lion?ble. though the word eJippef be am« 
biguous. Shin. 183. ** ITou are a rogue, and broke open a hovft 
** at Oxford, and your grandfather was forced to bring over 40 L ^ 
*' make up the breach:^* held a£lionable, though the word rogue is 
not ; and breaking open a houfe is only a trefpafs. Skin, 364. 
•• He was fe:it to prifonfor running nuool;** held to be aflionable 
by Lee C. J. at Guildhall.- ** He was whipt about Taunton cqflle 
•* forjleal'wgjheepi^ were held adionable. i RjulU Abr. 50.//, 9. 

This motion in arreft of judgment was made in Michaelmas 
term lad, when the court thought the cafes cited for the defend:* 
ant were in point, that thefe words are not a£lionable« 

Lord Camden faid, if we fiiould judge thefe words a^ionable, 
many actions would arife at every aOizcs in the kingdom^ where 

the 
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the commort topic of convcrfation is, that fuch a maa was feVit to 
^aq\ for fuch a crime, and fuch a one was arraigned, and tried, 
kfr. i5*r. ; and if fuch words are true, where is the flander ? fay- 
ing " a matt was ivhipty^ if the words are true, is no flander. 

Bathurjl J. alfo inclined to think the words were not a£lioii- 
ab!e, but thought that if this particular fet of words were not 
prov::d at the trial, the pojlea (upon the judge's certificate that 
they were not proved) might be amended; and a verdift for the 
defendant entered as to this fet of words, if any precedent for it 
could be found ; for he faid, if they were not proved, the plain- 
tiff ought not to have had a verdi£l upon them \ but if this can- 
not be done, he thought the cafes cited for the defendant fo 
ftrongly in point that the court were bound by them. Gould ]. 
was of the fame opinion, and faid the cafe in Hob. 177. was fo 
(Irong for the defendant, and fo folemnly 'determined, that he 
could not well get over it. 

Lord Camden (in anfwer tp Mr. Juftice Bathurjt) faid, it would 
be very dangerous after a verdift of twelve men recorded by the 
court, to refer to tlie judge's notes in order to alteir it; jmd he 
thought there was no precedent of fuch a cafe, and that a vcr- 
di£l cannot be varied. And the court at this time pronounced 
that the judgment mufl; be arrefted, unlefs <:aufe the lad day of 
the term {Hilary term laft). But at that day they adjourned 
it for further confideration ; and after having taken time till this 
term, the court changed their opinion, and gave judgment for 
the plaintiff, that the words were a&ionable. 

Lord Camden^^lJpbn confidering this cafe more fully, we are 
now all of opinion that thefe words being laid in the declaratioa 
to be fpokcn fal/ety and malicioujly of the .defendant, are aftion- - 
able ; we mud take it upon this record, that the plaintiff was real- 
ly not put in the roundhoufe or imprifoned for itealing of du'cksy 
becaufe the jury have found that the words ^crefolfely fpoken ; ^ 
the words clearly import that the plaintiff had been guilty of a 
crime, and if the fa£k had been true thcj defendant might, and 
ought to have juflified; if we ihould arreft the judgnient, the 
97jal^c/efjt' would think the plaintiff had been guilty of the crime 
f alfcly imputed to him, and the gcod-natttred could not help 
fufpcAing him' to have been fo. We lay great ftrefs upon the. 
"^iorAfalfe : if words arc true they are no flander^ but may be. 
jtiftified. The obje£tion here is, that the words do not ezprefsly 
Pledge that the plaintiff dole ducks ; but words are to be taken 
according to the common parlance ^ and to be fpokcn in the wotft 
Xcnic according to the common underdanding of the by-ftandcrs. 
Od. Jac. 154. " Ihntm what lam, I know what Sncll /x, / ^^'{"/^ 
«« never buggered a mare.^* It was objeftcd- thefe words were Ju/gj' 
i|ot aiiionable^ £or they do not charge the plaintiff with buggery; Mom 86S. 
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bat the court faid they implied a chnrge of buggery, and gvft 
judgment for the plaintiff. 2 Lev, 150. The words in the 
prcfcnt cafe niuft be taken to bc/a//e, and to throw a (lain upon 
the plaintiff's charafltr. 

Judgment for the plaintiff /^r iotam curiam4 

Goflin verfus Wilcock- €. B, 

Aniaion C FECIAL aftion upon the cafe, wherein the plaintiff declares, 
"'•/'7('l'"* • that wlicreas by the laws of this realm no perfon ought to be 
an*^'nfc!ior Si^T^^c^^ impleaded, or imprifoned without a probable caufe of ac* 
court mail- tiou agaiiifl him, yet the dcfcndantyi^/y and malk'ioujty^ witliout 
cioudy, aod gpy probahlc caufe of aftion,. in the king's court of record held at 
hirn^ when ^"^' ^^^ ^'*^ borough of BrlJgwater in Somerfet/hsrey on the 30th 
that'court of September 1765, levied a pUint againft the plaintiff in a plea 
hidnojuiif. Qf trefpafs upon ilie cafe to die damage of 10/., and afterwards 
thecaufl ^^ ^^^ ^-^"^^ Court on the fame day fued out upon the faid plaint 
a writ of cnplas ad refp^ndendum direfled to the bailiffs of the bo- 
rough, to take the plaintiff, and haye his body before the judges 
of that court on Monday after the fcrvice of that writ, to anfwer 
die defendant in the faid plea; which writ the defendant ^^/f 
and malidotffv caufcd to be iiidorfed for bail 5 /. 3 /• \\ d* againft 
A new trijl the plaintifi j and thie defendant further falfely and tnalhioujlyy 
was refuW, and Without any probable caufe, afterwards, on the 3d of OElobtr 
deciMiion* n^S» »t ^^^e faid borough, caufcd the plaintiff to be arrefted and ' 
vas faulty in kcpt in cuftody twenty-four hours, without any probable caufe^ 
not alledging fujhen in truth and infah the defendant had not at the time of the 
fendant* levying the plaint , or of the faid arrefl and imprifonment^ any jufi 
knew the or probable caufe of nclion againfl the plaintiff J'or which be ought t9 
inferior },Q^f f^egn arrefled and imprifoned; and the defendant hath not de- 
jurifdi^or cl^i^^^ againll the plaintiff in that plea, nor further profecuted 
of tlie caule. his faid plaint, but Jiath difcontinucd the fame, and the fame fuic 
is long fince ended and determined \ atid the plaintiff in fa£l fays, 
that by means of the preniifes he is greatly injured and damni- 
fied, and hath been put to great charges in freeing himfelf front 
the faid imprifonment, and forced to undergo grievous paifis o£* 
body and mind, and during his imprifonment was hindered fron 
cxercifing his lawful employment, trade and buCnefs, and loft 
the whole profit thereof at the borough aforefaid to his damage 
of fifty ppunds. The defendant pleaded Not guilty of the pre- 
mifes laid ta his charge^ and thereupon iffue is joined* , 

This caufe was tried at the lad Somerfetjbire aflizes before Mn 
Juftlce AJIon at Taunton^ when the jury gave a verdifi for thi 
plaintiff and 5 /. damages. The judge reported that it appeared 
in evidence at the trial, that the plaintiff and defendant both lived 
at Taunton a (]^uarter of a year togetlier j that the ptaintiff being 
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! that time indebted to the defendant in about 5 L uppn aeon- 
*£l at TauMion, where the plaintitF appeared publicly, and 
ight have been arrefted for the fame there at any time ; that 
e defendant faid, that 'if he could not do for the plaintifF at 
aunton he would do for him at BridgHva!er ; that afterward* 

the fair at Urulgivciter^ when the plair.tifF was (landing at his 
ill there expofing his goods to file, the defendant came alon^ 
ith the baiiiffs to the ftall, ;ind faid to the baiiifFs, there is the 
gue, there is your prifoner^ whereupon they inftantly arrefted 
le plaintifF in the fair ; the p/aint levied, and the capias indorfcd 
>r bail, were alfo proved; there was alfo evidence of the injury 
le plaintiiFfufFcred, and the expcnces he was. put to on this 
:cafion ; there Was no witnefs called for the defendant, but it 
as admitted that he difcontinued his a£lion in the borough, 
hen he knew it would not lie there, and that he brought an- 
ther action againft the plaintiff" for what he owed him, and had 
3t a verdia at that aflSzes for the fame, fo that there really was 

debt owing by the plaintiff" to the defendant, at the lime the 
laintiff was arrefted at the fuit of the defendant in the borough 
3urt of Bridgwater^ though it was not contra£ted within that - 
irifdi£lion ; but the judge was of opinion, that the arreft there 
t the' time of the fair was done maliciouily, and was fatisfied 
nth, the vcrdift. 

It was moved for a new trial, becaufe the evidence did not 
upport the declaration (with leave given to the defendant at ' 

he fame time to move in arreft of judgment in cafe he fliould not 
ucceed in this motion) ; it was objettcd that the gift of this kind 
f aftion is malice ; as where a man malicioujly arrefts another 
rben Uiere is really no debt at all owing, or where one mali- 
loufly arrefts another for a far larger fum than is really due, 
pith an intent to opprefs him and prevent h}s friends from being 
laii for him ; but the malicious intention muft clearly be madp 

appear, and muft be exprefbly averred in the declaration \ 
ti the prcfent cafe it appears there was really and bona fide a debt 
>f 5 /. and upwards owing from the plaintiff* to the defendant 
t the time of the arreft at Bridgwater^ and that the defendant 
lOt knowing but that he might lawfully fue plaintiff" there t^xxh^ 
lim to be arrefted there ; but as foon as he was informed that 
'ourt had no jurifdi£tion, he difcontinued his adion, and 
wrought another in a fuperior court, and has recovered ; fo there 
ippears no malice in the cafe. 2dly, It was obje£led that an 
iflipn wiU not lie cither againft the judge, officer, or party, for 
irrefting a man in an inferior court, when there is no caufe of 
idion within that jutifdiftion ; and the cafe of Temple y. KiU 
ingworthy B. R. Hil. ^JV.lstM. Rotulo 7^5. Carth. 189. 

1 Show. 254. S. C. 12 Mod. 4. S. C, was cited as in point, 
vherein the plaintiff declared thus : •» viz. ** Petnis Temple 
^ queritur de Samuele Killingworth in cuftodia marefcalli maref* 
< caitiae, (s^c. pro eo videlicet quod prxdidlus Sacpuel iTi»c;bi« 
' xuns & maliiiose intendens euAdcm Petium magnoptr e prxgra- 

<« var« 



£04 EiiSTER Term, 6 Geo. III. 1766. 

'* vare Sc minus juftc o'pprimere 25 die Aprilis anno regni doom i ni 
'< regis 8< domin:? rcginx nunc primo, injufte & malitiofe ap^xc/ 
** London prordifliim in parochia, &c* in warda^ &c. pnetesceci 
'< Sc colore cujufdam prxtenfac querelx in curii. di£loruni do^ 
<< mini regis & dominx reginx ad tunc tcnta coram Johanrx ^ 
*< Flint milite tunc uno vicecomitum civitatls Londini prxdld^i 
•* in compntatorio fuo fcituato in parochia & warda prxdiclf ^ 
** intrntx & Icvatx ad feflam ipfius Samuelis fuper qaandara^ 
•• prxtenfam aftionem ad magnum prxtenfum damnum ipfiic -^ 
" Samuelis arrcftari & imprifonari ibidem cauCavit & procnravir^ • 
** ac pncdiftum Petrum in prifona 8c cuftodia ibidem ration^^^ 
•' arreflationis pr?edi£lx per magnum tempus fcilicct per fpatian — ^ 
«« ftx dicrum detineri fecit pro defefiu fufKcientium manuap--*^ "* 
•* toruni & fecuritatis ad prxtCnfam aflionem prxdi£lam prcc:::^^ 
** prxdifto prxtcnfo damno, ubi re vera & in fafto prxdi&us^^^ 
•« Samuel tempore arrcftationis Sc imprifonamenti jpfius PetrlK''^ 
«' prxdidi ut prxfcrtur, vel ad aliquod tempus antea, nullamha— — " •" 
•* buit caufnm adlionis verfusprxfatum Petrum infra jurifdiflio——^^ 
'^ nem cjufdem curix; ratione quorum quidem injufte malitiofe^^^^ 
•* arrcftationis & imprifonamt'nti prxdiAi ipGus Petri ipfc idem ^^""^ 
•*' Pctrus non folum in prifona & cuftodia per totum tempos prx-— — *• 
" diftum dctentus & de libertate fua deprivatus fuit fuper prx- ^ '" 
<' di£tam prxtenfam adionem ob prxtenfum damnum praedi£lum-^crsi 
<' verumetiam magnos labores et expenfas pro relaxatione fua ab^cJ' 
** arreftatione & imprifonamento illis erogavit ac fubire & cro— — " 
** gare compulfus fuit, unde dicit quod deterioratus eft & dani'*- 
•* num habet ad valenciam quingcntarum librarum et indc pro— *— ^ 
** ducit fe£lam/' if^c. The defendant pleaded the general iflue -i-^ 
Not guilty, and there was a verdift for the plaintiflF. It was '^^ 
moved in arreft of judgment, that the plaintiff (when he was dc< 
fondant below) oujjht to have pleaded to the.jurifdiAion of th 
flierifPs court, and if the plea had been refufed, then a prohibi- 
tion would have been granted : the court inclined to that opinion^ 
and judgment was ftayed till the plaintiff (hould move it again ; 
and afterwards the plaintiff moved for judgment, and the cafes in 
• Hob. 105. the * margin were cited to maintain thq adion, but the court 
Cro. Jac. yf2is not fatisfied with the a£lion. There does not appear any 
Cro. EI.62S. judgment entered upon the roll. In Shower 254. S. C. Holt C. J. 
636. faid, the point was fit to be conGdered by all the judges *, and in 

Stat. 3 W.I. , 2 Mod. 4. S. C. Holt C. J. faid, that of late it is held that cafi 
Rcf ift. 9S. ^'^^' "o^ ^^^ fo^ profecution in an inferior court where the court 
F.N.B^45. hasnot jurifdidion : that the firft cafe in ppint was at /&ir/i>^iMi 
^V d afTizes, ^nd referred to the C. ^., and there adjudged that for 
Sid. 463. fuing one without any caufe of a^ion at all no a^ion lieSt unleis 
4 Rep. 14 b. it appears to be with a malicious and vexatious defi|^. Eight of 
iVcnt. 3f.9. jhg judges fcemed to think the aftion would not lie. 

It was anfwercd by the counfel for the plaintiff, that it appear! 
by the judge's report, in this cafe at bar, the time, place, and every 
circumftancc attending the arrelt at Bridg^uater, that it jru done 

witfc 
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%ith a mdHekus deGgn to injure tte. plaintiff in thd fale of bis 
goods at 'the fair, and to expofe him' to Iiisxuftomers : the defend- 
ant mud certainly know that the bdrbngh court at B^idgt^ter 
kad no jurifdidliony and his difcontlnuiilg the aAion after hdhad 
eftecuted hts malicious defign will not avail hint : and 2dl79 Chat 
it is a rule xii law, that wherefoever a nun fuSers an injury, 
joined with a lofs, the law (hall give him a remedy and reoom- 
jicpce, Hvb, 45*; and no remedy or fatisfa£lion can be bad ih 
this cafe unlefs this a£iion will lie ; for falfe imprifonmcnt ttct^ 
tainly will not lie. Gwitme v. Poole tfT aL 2 Luinv. 935. 157 1, 
1572. And that ah l£tion will lie for futnginan infetiorWurc 
widiout any caufe of a£^ion Mrlthin the jurifdifiibni was'h^ld 
good^ was cited 2Shower'^l%. Hudfin 2XLA.Ccokci . 

In reply to the cafe of Hud/on and Cooker was cited what Sir 
.John Poii/e/ faid'in his learned argument ia'the cafe of Gmnm v. 
JPooUfi Afsr/T£;.i57i»2. In regard to thei cafe of i///^» and Co$ktf 
** I was prefer>t'(fayshe) when the czit oi Htsdjbn and Codke'^zt 
^< adjudged \ it was an a^lion upon the cafe brought again Hrtlw 
** defendant for commencing an aflionln an inferior'- court 
■* wliereithe caufe of a£tion arofe out of the jurifdi£lion of that 
*< court \, Not guilty was pleaded, and a verdtd for the plaimiflF) 
*< and an exception was taken in arreft of judgment, for th^ ic 
** vn» not {hewn that the defendant knew' that the place whero 
V the a^iou arofe was out of the jurifdi£tion. >But it was held 
•* by Jefferys, Hollo'way^ and Walcot^ that it Was aided by the ver-i 
"< di£t ; Wilhtns J. being of a contrary opinion-— I confefs (fays 
** btf) that I then thought it ftrange that the gift of the adion 
••^ ihould be aided by the vcrdiA^" therefore the defend-^' 
ant's couufel indfted tliis cafe of Hudfon and Cooke is not 
law. 

Lord CtfWrn-^Bafon Potuell in his argument of Gwintte and 
iWr,' has dated the learning of cafes of this kind, but hath not 
laid down any precife rule of law : this is a nice cafe, and is to 
be looked into with precifion. There are no cafes in the old 
books of aflions for fuidg Where the plaintiff had no caufe of 
9£lion \ but of late years, when a man is nialicloufly held to bail 
where nothing is owing, or when he is maliciously arreded for a 
great deal mofe than is due, this a£lion has been held to lie^ 
becaufe the cofts in the caufe arc not a fufHcient fatisfadlion for 
imprifohing a man unjudly, and putting him to the difficulty of 
getting bail for a larger fum than is due. Whenever this kind 
of ii£tion is brought, the particular gravamen muft be alledged 
in the declaration, and it muft be laid that it was done malicioufly, 
mad nvith an intent to injure and opprefs : the fa£l of the evidence 
in the prefent cafe isi that the defendant at Bridgwater faid, 
^< i ttww I can catch you here though ' I couid not at rauoton)'^ 
but tkis doth not prove that be mi$;ht not think that the a^ion 
'. Vot. 11- ^ ^ \. wuuld 



^ Eastbk TBRiii 6 €ea. HL 176^. 

woaU Ik :at Bri^wal^^ and it fehiis ta me that be iH not 
know t^ the contrary when be levied bis plaint, becaufe a» fiion 
•M Jbia auorney informod hini that it would not lie tkire^ he dis- 
continued hk fait I I thrak the declaratioa s» ill, becaufe it h 
ndt alkdgtd in the ckclaration^ that the ddfetrdam knew that the 
place where the caufe of a£lion arofe was ont of the jurifdi£(ioii 
of tl^: borough court of Bridgwater ^ and that the cafe proved at 
ithe afiizes is diflferent fiom the cafe ftated in the declaration, and. 
if^i^ be fo, we ought to grant a new triaL 

. Ciivf J..«^This is Ae firft action of the kind I hare ever feeti 
brought for fuihg in an inferior court which has not jurifdiAiofi^, 
and I zm incltucd to thrak the dedaratioo will not fupport die 
evidence. 

- J9iif<k«rj9 J.— This is a inotiop for a new trial, as being a vef* 
&(k againft evidence. I cannot bdp agreeing with the judge 
who tried this caufe, that the ar reft at Brt4gwiter was ma/icwu/lj 
dPueriU then comes to this queftion, whether an a&ion upon 
ibeeaftr will not lie for fuing in an inferior court which has not 
juiifdi^^ion, with the ctrcuroftances of nkfltce, whicli manifeftff 
appeat; and I am n^ deac that it will lie, but think this de- 
elaraCkm. is nob rightly drawn ; it ouglit to have alledged, that 
the defendant knew that the caufe of a^ion did not arife within 
fhe juriMiAton of the court at Bridgwatir^ and then it woold 
have bisen right enough. But the court can fee in this cafe that 
^uRice and equity are wkfa the plaintiff, and they never will grant 
Bcw trials, where the verdid is on the honeft fide of the caufe 
The cafe of Smiti v. Pag'f^ 2 Saik. 644. is a very ftrong cafe t6 
this purpofe. In ejedtment, the plaintiff was a nM>rtgagee and 
claimed by furrender, whereas the land was not copyhold, aixl 
the defendant claimed only by a voluntary conveyance, the rcr* 
di£t wad. for the plaintiff, and the coart of B. R. would not fit it 
afide, and grant a new trial againft the honefty of the caufe; b 
in the prefent cafe, I think the honefty of the caufe is wiA d» 
plaintiff, and therefore I am for fupporting the verdiA if poiEUr. 
When a defendant has got a verdid^ in a hard aftion, the coirt 
will not grant a ne\( trial, and in many cafes, as in qui tamh . 
no ne>^' trial is ever granted, where the defendant has got i 
vcrdift. 

Gould J.«— I am t>f the fame opinion wiib my brother Bati^f 
as to the malice xh:the defendant, and tliC- juftice of the |da^ 
tiff '3 caufe, and think the defendant was confcious that heb^ 
no right to arrcft the plaintiff at BridgWiitm' 2nd the court wiB ■ 
be ^i/hte to fupport this verdidl, as they fee k is oi> the 6de«f ' 
juftice, and will not grant a newtriaL' I am inclined totW* 
' tiiis declaration is well enough,* for it is atledgedj TlatAi^ 
fendant malicioujlj^ without any frtbable caufity a( tbf fiid kf^ 

15 . atfii 
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cauptd. the jiU{int\ff to he arrejled; when in t^yth, an J ififi(ijtl)e Jcr 
feniant l^ai n^ at the time of levying the plaint ^ or of the arrejl at^d 
imfnfotimfnt^ on^JUft. on probable caufe of aElion^for which be oji?ht 
to haue been arrefleiiand imprifoned. 1 think thU is ^ (ujbftaQtial 
dilclofure and allegation of his caufe of a£tion| and w^s faffipkiiU 
notice to the defendant to come with proofs and fhew at the tirial 
that be had a caufe of afiion ariGng within the jurifdiflion of 
the court vx Brid^ffwater^ and that the plaintiCFin bis declaration 
was not obliged to aver, that the defendant knew that his caufe 
of a£lion did not arife within the jurifdidion of that court, for 
this bmau;er of evideuce, which no man is obliged ^o fet put in 
his pleadings. As at prefeut advifed, I think this declaratiqn i3 . 
fubftantially good : but fuppofing it is not, yet in fuch a c^fe ^ 
this we ought not grant a new trial. The court being divi^qdf 
topk time iQConGder \ and afterwards, in this fan[ie term, Lord 
Camden and Mr. Juftice Clive agreed in opinion w.itli Mr. Ju(Uce 
Btohw^ and Mr. JuiVice Gould to refuCe a new trial. 

liord Camden —I think, upon, fui^ther coi\^dcration, ^hat aq thf 

juftkc aocl^equity of the caufe ia on the ^de of the vcrdi£t, \|rf 

ougkt not to grant a new trial. \ (hall always be willing to gra][\t 

a new trial, where the equity and juilice of the cafe is with hip^ 

who prays it, if the law and circ^n^iftances of the cafe will per,- 

mtt; ai^d (ball be as willing to refufe a new trial, where I am 

Warranted to do fo by precedents. The granting new trials \^fj 

£^ within time of memory, and I will not extend the pradice of 

granting -them further than precedents have alread-y gone. This 

is ao aciiqn for bringing a (uit at law \ apd courts will be cau- 

rious how they difcourage men from fuing. Where a p-rty has 

been malicioujly fued and held to bail, malice y and that it was with' 

A«t (u^J f rotable cau/e, mu(t be alledged and proved. Upon more 

i^ature qonCdexatiou, we ^re all now of opinion, that if you bol4 

^ niftir to bail in an inferior couft when you know it hath not ju- 

i^fdi^iany and with malice^ an a£lion upon the cafe will lie. An4 

A^ 'if the plaintiff had averred, that the idefendant knew that his 

CSIV& of a^ion did not arifc within the jurifdi£kion of the court 

of Bridgwater^ we are all clear of opinion the declaration wou|4 

have b^en good ; thatfmgleayerment^ together with malice^ woul4 

I^ve been fufficient without any other. The plaintiff and ii^^ 

'"Codant lived in the fame tovfrn of Taunton a quarter of a year 

together, and the defendant to whom' he was indebted all tha^ 

^imci ncvef fued him t^ere, (though it is not pretpnded but the 

plaintiff always appeared publicly,) but the defendant follows him 

^ Bridgwater and abufes him there publicly, and arreds him in 

' ^he fair at his (lall, when the defendant mud know that the 

5^iirt there had no jurifdi£lion ; we are forced to fay the verdi£t 

'^ according to the juftice of the cafe, and on a motion for a 

^cw trial we are defired to grant it for a fault in the declaration 

X 2 againft 
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af^ainft the iuftice of the cafe ; but if I had only the dfe of 
Dterly v. The Duchefs of Mazarine^ 2 Salt, 646. to wamnt fflc, 
(though the jury were liable to an attaint in that caft,) I. would 
not grant a new trial in the prefent cafe. So a new trial was 
refuted by the whole court. 

Williams ver/us Leapen C. B. 



«^Kat IS or f^ NE Taylor was indebted to the plaintiff JFiUiams in 45/. fof 
niifewlth"' tliTtt quarters of a ycar*s rent for a meffiiage which he held 
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thcftatute^ of him ; and Taylor becoming infolvent, made a bill of (akto 
frauds and the defendant Leaper of all his goods in the faid mefluage in tni(^ 
Injuries. iQ \^ fQij for ^jjg ^f^ Qf hi, creditors. While the defendant w» 
in pofleffion of the goods upon the premifes, the plaintiff (the 
landlord) came there to diftrain for his rent, whereupon the de- 
fendant, in confideracion that the plaintiff would not diftrttir, 
undettook and promifed to pay the plaintiff the faid fum of 45/.1 
and upon that promife this adion is brought againft the defend* 
ant for non-payment of the nqrone^, and was tried before Lord 
Mnnsfield at Guildhall^ London ; verdi£t for the plainttflF, fabjeS 
to the opinion of the court, whether this promife (not being'ifl 
writing) was within the ftatute of frauds and perjuries, as bong 
a promife to pay the debt of another pcrfon. This point wai 
debated by Mr. Morton for the plaintiff, and Sir Fletcher JH^rim 
and Mr. Wallace for tEe defendant. To (hew that it wai t»t 
within the flatute was cited Read v. Najh^ Trht. 24 {^ 25 C. ^ 
£.R. And that it was within the ilatute was cited FI/IT' 
Hutchinfon, Trin. 32 £5f 33 G. 2. C. -B. ante. 

Cuna^Yhis is not a promife to jpay the debt of anothfcr, the 
goods were debtor, and the defendant was in nature of a biitf 
for the landlord, and if the defendant had fold the goods and t^ 
ceived money for them, an aftion for money bad and itcdftd 
for the plaintiff's ufe would have laid in this cafe by all die 
juftices except ^0/;, who thought if the goods had not fold far 
fo much money as the plaintiff's rent^ he would have been liable' 
for no more than what they fold for ; but per Tatts J.— Thcfc- 
fendant's promife is an admiffion that the goods were fuffiaent 
to fatisfy the plaintiflfs demand, and it was a new contrad^vpos 
a good confideration ; the defendant had an intetefl, and the 
plaintiff gave up his right to diftrain« J^^S"^^^ ^ ^ ^tistif 
per totam curiam* 
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Blaxton vcr/us Pye. C B. 

A N a5ion of ajfnmpftt upon a wager of fourteen guineas to Horfe we 
*^ cight««uincas by the plaintiff with the defendant, upon two ".^*"»J8 

** 1 ^ I ^ 11- 11 • T^f f • -r^ 1 1 within ftat 

races to be run by two , horfes called hlephant and Lrranby^ that 5 Ann. 

Elephant would win one of the races, viz. that if Elephant won 
one of the races, defendant promifcd to pay plaintifFcight guineas, 
and in confideration thereof if Elephant won neither of the races, 
plaintiff* promifed to pay defendant eight guineas ; the event was, 
1^%t Elephant wovi one race, fo the defendant loft the wager. 
After verdift it was moved in arreft of judgment, that the confi- 
deration of laying fourteen guineas to eight guineas in this cafe is 
nudum patltim^ becaufe the laying above ten pounds upon a horfe- 
i^e is a bet within the ftatutes againft gaming ; if the ftatute of 
16 Car, 2. c, 7. and they?/?/, 9 Ann, c. 14. be t^ken together; fo 
that plaintiff could not poflibl jr lofe the fourteen guineas, and 
theretore ought not be allowed to win the eight guineas of the 
defendant; and of that opinion was the whole court, and the 
judgment in this cafe was arrefted ; and the.court faid they ought 
•ta extend the ftatute of 9 Ann* to prevent exceilive betting upon 
jajX /ports as well as games, and that although horfe-racing is not 
•mentioned in that ftatute, yet it is within the general words ^/>^ 
^eane or games ^ as in the cafe of Goodburn v* Marley^ 2 Stra, 1 1 59. 
See Lynell'ZnA Longbottom^anteyfi. 36* and Lovit and Thompfon^ 
3 Geo. 3. C. B. 

Alcinbrook verftts Hall. C. B, 

ACTION upon an ajfitmpfit^ for money paid by the pla(!ntiff Money lod 
for the defendant at his inftance and requcft* The cafe ^^,'*^ ^ 
was this, viz* The defendant having loft a fum of money above bet opon a 
ten pounds, upon a bet at a horfe-race, requefted the plaintiff to h<»rfe.rac% 
j>ay it for him, which he did; the defendant objeifted, that this ^^,^\^ 
money being loft at gaming, and recoverable back again by the bn requef^ 
fiat* 9 Ann, e, 16. this a£lion would not lie ; but the court held •Q ^^ion 
this was not a cafe wit)iin the ftatute, for there is not the word ^'^*^^^ 
eootra£l as in the ftatute of ufury; &r^. 1249. So the court 
here held this was not a cafe within ^he Jlat. 9 Ann. and gave 
jiiclgmeot for the plaintiff. 
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Mary Hayes verfus Samuel Long^ Clerks C. B. 

Aakmfort 1^ CTION upon tlie cafe, wherein the plaintiflF dechtw, that 
proftimi'on '/^ whcrcas (hc fe an hbncft flibjcd, and never wisisttilw rf 
pa'aTindia. Iceeptng a bawdy-houfe, yet the defend^int well knonnng tnis, 
falfely and malidwfif^ nvithout any probaUe' eamfi^ On the I3tb cf 
\AprU iit^j zt Binfon in tbexottntjr of Qs^t/^r/, charged afld'a«> 
cufed her of being known to kedp'« l^wd and diforderKf fioofr, 
•srrid of'pcrmittingfeveral young^ gefitkmen from 0*/«ri/frequent' 
lyto rcfott to her hbufeat late and'unfirafonable hours, and iettinK 
tnem flay with her all night, ilnd of behaving in a riotoiismd 
indecent m;)nner at Bettfin^ and of being a public nufance to the 
inhabitants thereof, and then and there falfely and malicioufljf 
without any probable caufe, caufed the plaintiff to be arrefted for 
the fame fuppofed offences, and carried from thence to Oxfori^ 
in cuftody before Thomas Randolph D. D. a juftice of peace for 
thc'faid county, and there at Oxford fjlfely and maHeiotri(ly, an* 
Wthoiltany'prtibable caufe, caufed the plaintiff to be •cJWmiiicH 
before him, and onthat occafion'to be kept in cuIWdjr^fefrlSvo 
tfays, when in trtth arid in fa<a the plaiiitiff neVer was^gtillty of 
iny of the faid offences ;' and the defendant afterwards, at the 
^nerahquarter-feffions holden at Oxford ht thc^feidcbhriiyth'c 
ji(5th of J^r/7, in the jth year of the king, beftre 9iWjjWw 
EH^TjTi.h. ahd others, jiiftices of peace of the faid fc»**fi 
f(tlfely and maficioujly luithut any prohabU r/rt^,Tnidifted the^lsfcir 
titt*, for that flte onnhe 'fft of May in the 4th ycfarof -flic king, 
and on divers days between that day and the day df pfefitiHg 
the indi£lment at Ben/on^ did keep and maintain a common iU? 
governed diforderly houfe, and in her houfe for lucre and g«tt 
permitted drinking and whoring, to the common nufanceof the 
public, and againft the peace l^cs and the defendant maliciouflyt 
i^c. profccuted the indi£lment until the plaintiff, at the qoartcr- 
feflions held at Oxford the 23d of July in the 5th year of the 
king, was thereof by a jury of the faid county lawfully acquitted, 
pa account of which indi£tment and premifes the plainiiff has 

bed! 
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been much damnified and obliged to fzj lai^e fums of mooey^ 
to che plaintiff's dam«ige of loooA 

The univerfity of Oxford come and claim conufanccy fctting Cliina ofco. 
forth the privileges of the univerfity, under a charter oi 14 H. 8. f^^^^l^l 
by which the king grants to (he uoiverftty the conofance of all univerfity of 
caufes, where ehher plaintiff or defendant is a member thc*reof, Oxfod, the 
though the caufe of adion arife in any part of theicingdom, with ^^^\ , 
an exclufive claufe that no juitice (and particularly mentions the member, not 
judges of this court) (haU pre fume to intermeddle in. any cafe being refi- 
arifing within the jurifdickion of, the univerfity^ which charter ^\*-^** 
and privileges are confirmed by ana^ of parliament .of 13 Eiiz. 
The defendant makes an affidavit, and (wears lie is, and ibr.sh 
years pad has been, a member and iludent of the collegje of 
Chri/l'Church ,• that he is now refident there ; whereupon the 
court made a rule for the plaintiff to (hew caufe why die claim 
of conufance (hould not be allowed. 

XJpon (hewing caufe, an affidavit was produced "by the plafntifF, 
«Fhich fwears that the defendant generally icfides, and^s obliged 
to refide at Ben/on^ where be has a. college living, and though his 
name remains upon the books of the college, and be is litlLa 
member thereof, yet he has no room or chamber there. to Tcfide 
in \ thereupon it was infilled for the plaintiff, that conufance of 
igiesA ought not to be allowed to the univerfity for two reafons : 
ll^ Becaufe the caufe of aftion arofe at Btr^on out of the uni- 
verfity : 2dly, That the defendant iiad no right to the privilege 
of the univerfity, he having ceafed to refide there as a (Indent 
and member thereof, and being obliged to refide upon liis living 
at Benfm ; like the cafe of an attorney, after be has left off prnc- ' 
lifing, apd no longer attends this court, he (hall not be entitled 
to, privilege, notwithllanding bis name remains upon the roll of 
attomies. 

In anfwer, it was faid for the defendant, that the plaintiff was 
indif^ed at Oxford for keeping a bad houfe at Benfoti^ and there* 
fore the caufe of a£lion arof;: at Oxford: but^owever that was, 
the privilege extends all over the kingdom ; and 2dly, he is 
fwom to be a member of the univerfity, and (bmetimes refides ^ 
there, and ibmetimes upon a college curacy at Bmfon. 

Lord Camden — ^The charter extends to alliens arifing in any 
part of Efig/audi but furely it could never intend that fcbolars as 
plaintiffii (hould have the privilege of fuing in the univerfity in 
ca«ifes of adion arifing in any part of England; but when they 
are defendaatSf this privilege extends all over England. The 
charter was granted apd confirosod by parliament to the members 
of the univerfity in confideration of their being refident there, and 
tkc privilege extepc)^ from tlie highest member to. the tow^feq. 

X.4 , vant 
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▼ant there rcfidingl The fuperior courts conftruc this prmlcj^ 
very (Iriftly, therefore it ought to be made to appear clearly K) 
the court thn the defendant is a fchohir refiding. Great num- 
bers of pcrfons remain on the books long after they have left the 
univcrfity, on purpofc to vote for members, i^c. Many who arc 
fellows of colleges never go thither at all ; I myfelf was one a 
long time, and never went there at all : it would be ftrange if 
tliis court (hould allow conufance in cafes where fuch perfons are 
■ «lefendant8 ; it is therefore abfolutely neceflary that refidencc 
flxould be proved to the court. The claim under the feal of the 
* • ' univerfity fays «ot one word of the refidence of this defendant, 

and fo we can fee why the courts have required affidavits of the 
.icGdcncc ; yet if the cnancellor (hould certify falfely that a perfon 
:is refident who is not, there is no doubt but an afiion upon the 
cafe would lie againft him, and therefore the chancellors do not 
.choofe to certify refidence ; and I am inclined to think the chin- 
cellor knew that this defendant was not refident, and fo did not 
ceitify that matter. Lcng^s affidavit is a fubterfuge under the word 
i^refideiice^ which is indefinite. If a man refides for one night, and 
fwears he was refident, he could not be convi£led of perjor^^ 
It is certain he is curate of Benfon^ and has a family tWre, and 
frequeiitly refides at Oxford^ bat he does not fay how limg 
together. 

In fitnilar cafes, aa that of an attorney leaving off to pradif<^ 
though his name remains on the roll, he is no longer entitled to 
the privilege of the court. I am of opinion that conufauce ought 
not to be allowed. 

C/lvfJ. — I am of the fame opinion. The cafe of an attorney's 
privilege is fimilar to this. I think there needs no affidavit of the 
refidence, but that the chancellor ought to certify refidence, or 
the conufance ought not to be allowed j however, it appears to 
the court that the defendant is not refident at Oxford^ but upon 
bis curaqy at Benfoa. 

£ai/jur/l ]n^tv(^c were to fay that every member whofcnarr^ 
is iu the books of the i^niverfi^y wa$ entitled to this privilege, it 
would be very inconveuient ; refidence of the party ought to ap- 
pear upon record, and mu(^ be entered before it can be allowed. 
The univerfity of C/2£>i^riV^^*claimed conufance, and produced the 
certificate of the chancellor, that the parties were of the onifrf- 
ty ; and \ipon the rule to (hew caufe, it was obfeAed tto tbe 
claim ought to be entered on the roll, and an affidavit to vertff ^1^ 
certificate ihould be produced ; and of that opinion wif tk 
court, and difcharged the rule. PaUmo/lcry. Grakam^ iSm.810i 
And in the cafe oi Kenrick and Kifiafton B. R.. the claim was co- 
hered on record. The claim of conufance ia tantamount lo A 
pha in abatcoient pf the fuit jierej the trtttb #berepf muft Vfe 
• ' veiifii4 
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retified by affidavit ; flat. 4 Ann. This feems to be the reafon 
nrhjr affidavits were firft introduced, and required in thefe mo« 
ions for allowing conufance. An affidavit therefore feems ne- 
:cffary as well as the chancellor's certificate of refidence, and we 
:annot allow this claim of conufance, before it appears to us upon 
-ecord that the party is refident in the univerfity. 

Gould J. -^ am of the fame opinion; where the fuggeflioa 
for a prohibition is defective, you cannot have a prohibitioiu 

Claim of conufance diflallowed per totam curiam. 

Gates verfus Bayley. C. B. 

^RESP ASS for taking and impounding the plaintiff's rattle, Trefpaiifor 

* and keeping them in the pound fo clofely confined together, »*np<>"n<*»6 

that by reafon thereof one of the bev^fts died ; the defendant firft k^plig" 

pleads the general iffiie to the whole declaration, and thereupon thsmfodolfi 

iffaei8Joined;and,fccondly, a juftification under the corporation ^^^ **^ 

of London that he took the cattle damage -f enfant^ and put them fi'cation for* 

into the pound, as it was lawful for him to do ; the plaintiff re* damage fea- 

plies dt injuria fua propria^ and thereupon iflue is joined. The J"^' ^^, 

jury gave a-verdift for the plaintiflF upon the general iflue,' and beaft^isonij 

the value of' his beads that died in damages; upon the other gravamen, 

iflue on the juftification they found for the defendant. b^^"7^1^ 

in crefpaTi. 

. And now it was moved that judgment might be entered for 
the defendant, becaufe the jury have found for him upon the 
juftification, which covers the whole trcfpafs in the declaration ; 
and the beads dying after being put into the pound is only ^rar/i- 
mtn^ and does not make the dtfendant a trcfyTiScr ab initio s if 
the plaintiff can have any a£^ion for the lofs of his beads it 
mud be ca/i and not trejpa/ss the difference between trcfpafs Thedlftr* 
and cafe is, that in trefpafs the plaintiff complains of an imme- ^^^^J^ 
diate wrong, and in cafe of a wrong that is the confequence of pafs, 
atiodier a£k: per Fortefcue]. and by Raymond J.-^Thzt diftinc- 
tion is pcrfeftly right : and, by the Chief Juflice — We mud keep 
Up the boundaries of adions, otherwife we (hall introduce th^ 
Htmoft confuGon \ if the a£l, in the fird in dance, be unlawful, 
^efpaft will lie; but if the aft is primi facie lawful, (as it was in 
kc ^k£e at bar,) and the prejudice to another is not immediate 
lot: coiifequential, it mud be an aflion upon the caje; and this 
lth€diftin£iion. iSiran.Cj^. Reynolds y. Clarke ; iLd.Raym. 
[40a. S. C ^Mod. 272. S.C That the per quod the cattle 
lied, after impoonding in trefpafs,^ is only aggravation, i Vent. 54. 
Flie only aA done by the defendant in this cafe was the taking 
md impounding the cattle in the common pound, for doing dar 
Hiagp^ /^ the law gave him authority to do, and he did no 

othcf 
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dfber a£l whatever ; and he cannot be charged in trefpafs 'fur the 
iteathof the bead, which was a Gonfcquenccy and not an iminediate 
- malfeafance by the defendant; no«ian can be a tiefpafier for ^ 
a nonfeafance ; the iaw gave the iix carpenters authority to go ^ 
into tlie tavern, but the not paying for the wine did not ma^kc^^ 
them trefpafles ab inith: the tavemer might have hu a£lion oi^^ 
' debt for the wine, 8 Rep, 146, 147* Trefpafs will not Ke foK-^ 

taking an exceffive diftrefs, becaufie the cntiy at firft is lawful ^ 
the remedy in that cafe is by the ftatuteof Mar/bridge^ 2 Stra. 85 1^- 
3 Lfv. 48. So that it is not every abufe of a diftre(s that raakc^^ 
a man a trefpafler at with. 

For the plaintiff it was faid, that the juftification give< Tt^^ 
aofwer to the putting the cattle fo clofely together, whereby 0^ ^^ 
died i and therefore the plaintiff ought to have judgment up^^. ^ 
the iffue found for him on the Not guilty i th-At h was a nL^^:^;] 
feafaiice in thefird inftance^ and made the defendant a tseipaf^j^ 
ah initio* Sed mn allocatur. 

Curia — The judification is in anfwer to the whole trdpafs^^ in 
the declaration, whicli is only the taking and impomidiog*! all 
theteft, as the dying of rhe bcraft, is only aggravation ; if the 
plifintiff would have itiGiled that the defendant had abufed the 
diftrefs, he ought to have replied that after the faid.'diftiefii the 
defendant abufed it fo and fo^ and have concluded with an a - ^ ei- 
ment, and- this would not have been a departure^ becaofe lie ^larhv 
abufes a diitrefs is a trefpafler ab initio, according to the cafSe of 
Gargravev. Smithy i Salk, 221. and Bagfiawy, Gavfcerd^ ITWv.— . 96^ 
97* Judgment for the defendant per tstam curiam. 

Barwis verfus Keppel, Efq. G R 
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^mjafcr- nfl defendant at the time, fe*tf. was an officer, ws« The fecroad 



C»fe for re- ^ CTlON upon the cafc, whercin the phintiflF dechres, tliSB.*tt tbe 

jeantofthe 



fuard» to a tAz]cx in the ftrft regiment of guards, and as fuch,in tbcabPisnoe 
commottfci- 'ci'zW the fQperior officers of the faid regiment, ha^^-the^wn- 
^n^* toand, government, ordering and diredion of «ill the i«f«*wr 
aat lie at olBccrs atid foldicrs of the fecond battalion of the £iid itgina'^s^l 
"^H^i^, ^nd the plaintiff was then and there an inferior officer oalBcd< 
McVf the"* ferjeant, and doing duty in the capacity of a'feijeant in €xer&i 
fcioK^t do- fecond battalion, and always during his conttmiance in the Ane 
office and fervice of a ferjeant, demeaned hsmfelf with ^^ 
ttrudcntc, propriety, honefty, and* obedience, -as-wtll to<«^jrti 
nis fuperior officers of the faid battalion, asalfo'to tbe-inCuMi 
of the'fanl battalion, and by means thereof hadv^Mervdtfyse* 
quired the good opinion, - credit, and efteem, as-wtU ^mint 
officers and foldicrs in the fidd battalion^ «» itfo'taf aU oAir 

pc*ai 
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{ferforis to whom he was known, and did lawfully and horiefUy 
Squire great gains, ptbfits, and emoluments by his faid office, 
to his coiTifortable fupport ; yet the defendant, well Imowing 
the premifes, but contriving and malicioufly intending to hurt 
^rid injure the plaintifF, and to ruin him in his chara£lcr and 
fortune, and to deprive him of the good opinioh, credit, and 
efteem as well of the officers and foldiers in and of the faid bat- 
talion, as if the (aid other perfons to whom he was known, and 
to deprive him of the profits, emolutnents, and advantage;^ 
arinng to him from his office and ilation aforefaid, on the 2bth 
day of September 1761, wrongfully, ufilawfu/iy. and mnficiot/Jfy^ 
and without any reafinable ground or canfe whatfoever^ undqr the 
falfe, fcandalous, and malicious pretence that the plaintiff had 
^fore that time behaved himfelf improperly in his faid office 
and ftation, and had been guilty of a breach of orders in tlie 
exercife thereof; and that the defendant might therefore fufpend 
and remove him from bis faid office and ftation, the defendant 
did then and there fufpend and remove, -and caufe the plaintiflF 
to be fupended and removed from his faid office and ftation of a 
ferjeant, and reduced him, and caufe him to be reduced to the 
'^olt and ftation of a common foldier in the (iiid battalion, . and 
wrongfully and malicioufly kept and continued him, and caufed 
lixm to be kept'and continued fo fufpended and removed and 
'reduced as aforefaid for a long time, to wit, from thence until 
'the fuing oiit of the original writ of the plaintiff; by means ■ 
wheYedf the plaintitF hath during all that time unlawfully and 
TrijbrioUfly, and uiid^r the falfe and malicious intent aforefaid, 
been hindered and prevented from cxercifing liis f.iid office of a 
fcrjeant, and his .pay thereof, and has been deprived of great 
.gainS) profits^ and emoluments, which othcrwife would have 
accrued and atifen to him therefrom, and is greatly leflened 
^ih the good opinion, credit, and efteem of all the officers and 
fotdiers in the faid battalion, and of the faid other perfons to 
Vhbm he was khowtij to the plaintiff's damage of looo/. 

i!Tie defendant pleaded Not guilty, and the iffdcWas'ttidd^t 
the fitting after Hilary term 1765, at Wejlmlnjler^ by a fpecial 
lUifv, * before the Lord Chief Jeftice, when a verdi& Was^ftAind 
lor the phintiiBT, damages 70/., cofts 4b/., fuhje£t'tb:thebplnrita . . 
bf'the coWt 'upon the following cafe, <^, 

"THat'in fhe year i7do, tlie ^laintiJF1ic!rig «te tff the itx^ Cafe fertile 
teiots of the fccond 'battalion dfaic fltfe Wfeimeitt.'bf^febt. op'»«*^«f 
5juirds, and the 'defendant tlTe ft'cbWd Ittajor 3f tJle 'ftfd 'bit-' "^^ 
^iroHj that battiilion was ordered to G^^i^il^^^ in Ifte fttVice^f 
liis majefty again ft his enemies *t!h6h at War with 'fliis Unfg- 
doRiy and teinaiQed abroad fti Xjifm&Hj till'tlte Md of the 

That 
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Tint this regiment (jonfiftcd of three battalions, whereof Lord 
Ligonier was the colonel and commanding officer \ that the firft 
ami third battalion remained in England^ as did alfo the faid 
colonel Lord Ligonier^ the lieutenant-colonel| and the firft major 
of the fecond battalion; and the defendant being the fecond 
major, was, during the abfence of his fuperior officers, the then 
commanding officer of the faid fecond battalion in Germany for 
rfie time being in the army, under his majefty's commander in 
chief his Serene Highnefs Prince Ferdinand, 

That in September 1761, the army being in hourly expedation 
of a baitie, the advanced puard of the enemy being within a 
fmall diilance of the Englijb army, a certain order was given by 
the faid Prime Ferdinand^ that all deferters from the enemy 
. ihould be immediately fe;it to the head-quarters without being 
detained one moment. 

That the plaintiff had full notice of fuch order, and that after 
fuel; notice of the faid order, viz. on the — — day of September 
1 761, and while the armies were in fuch expectation of an en- 
gagement, three French deferters came and furrendered them« 
.fclvcb to the plaintiff, then being the ferjeant commanding the 
quarter-guard, who, notwithftanling fuch order of bis ferenc 
•highnefs as aforefiid, detained the faid deferters fix hours with* 
out bringing, or attempting to bring them, or cither of them^ la 
the head-quarters, or even making a report of fuch deferters 
[to the defendant, the then commanding officer of the bat« 
talion. 

That the plaintiiF being a ferjeant as aforefaid, and as fuch a 
no^i-commiifioned officer of the faid regiment, on the 28th of 
September 1 76 1, was duly tried by a regimental court-martial for 
,the faid offence, which found the defendant guilty of the faid 
charge, and by their fentence ordered him to be fufpended from 
his office of ferjeant for the fpace of one month, and to do the 
duty and receive the pay of a private foldier during that time. . 

. That by the articles of war no fentence of fuch court*mar«- 
tial is to be executed, till the commanding officer (not being a 
member of the court-martial) (hall have confirmed the fame; 
that the defendant then being the commanding officer, and no 
member of the court-martial, did not confirm the fentence pf 
that court, but on the contrary, thinking the fentence of the 
court-martial not a fufficient punifhment for an oflence of fo 
dangerous a confequcnce, and while the army fo remained in 
expe£tation of a battle, made an order . in writing uiider his 
liand, fubfcribed at the foot of the faid fentence^ viz. <* Bat 
** as ferjeant Barwis could liof be ignofant of the dilke*s Ofder 
<< concerning dcfcrterSi and colonel Keppel thinking his negleft 

^ might 
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^* might have been attended with the utmoft bad confcqtieticcy^ 
*• orders that he be broke, ^nd that corporal jB/7fcwT)e appointed 
** fcrjeant. in his room." I 

That the defendant being fuch commanding officer of the faid 
battalion, his faid orders were exccutl;^, and the plaintiff wns 
accordingly removed totally from his office of ferjeant, and re'* 
duced to the ftation and pay of a prlvajc'fbldicr, and was thereby 
forced and did perform the daty and receive the pay of a private 
foldier in die faid battalion in Germanji and afterwards in thii 
kingdom, until the time of the trial oPthis ifTue-^ * 

That by articles of war, non-commiffidiied officen may be dif- 
charged as private foldiers, either by order of the colonel of ihe 
regiment, or by the fentence of a regimental court-martial : that 
it 1$ generally and univerfally undttilood in the army, that the 
\vhole powier of the colonel devolves, in his abfence; on the com-^ 
manding officer for the time being, and that in izSk fuch com^ 
mandipg officer ranks as colonel, and always a£ts;is fuch. That 
by the conftant cuflom and pra£tice. of the ai'my, the compand- 
io(; officer for the time being hath always mad« ferjeants, and 
broke pr reduced them in the fame manner is the colonel him^ 
felf might have done if actually prefent ; that the defendant con- 
tinued in the faid regiment till the 3d of Jahuarv 176a, before 
vhicfa time he was appointed to command ah expedition to the 
Havanfiahf and nev^t returned to the faid regiment \ that the 
plaintifl^ continued m Gertnnny till -»- — , at which time he came 
to England: that the plaintiff never "complained to any fuperior 
officer during the time the defendant remained in Germany^ or 
during the titlie, the plaintiff remained with the army in Gerptany^ 
not after his return to England. '^ 

. The queflipa foba^itted to the court is. Whether under the 
particular cixcumilances of this cafe the plaictiff is entitled to 
recover .in tHis a^ion ^ . . 

It was obje£led for the defendant, that this is in the nattire of 
an adlion for a malicious profecution ; and unlefs malice appears 
upon the (late of the cafe, the plaintiff cannot recover \ the de- 
fendant being the commanding officer, had power to remove the 
plaintiff, (as he did,) who it appears had difobeyed the orders of 
the commander in chief, and the lead malice does not appear in 
the cafe : foifity and malict are the ground and foundation of , 

a£lions of this kind, i Leon. 107. and iLev.iig. A£lionupon 
the cafe for making a falfe affidavit againft the plaintiff, touching 
a malfeafance in his office, and getting him turned out of it there* 
by ; the falfehood was an evidence of the malice^ which was the 
ground of that aAion* A condemnation of goods, for not enter- 
ing 
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ing tbem and paying duty by fulH:oinini(&oners» was. revered bf 
commiflioneTS of appeal in Ireland. An a£Uon for a malicipi^ 
profecution does not lie againft the informer^ for the. judgmeot 
of the fub-commiflioners (hews there was a foundation for the 
infbrmatiop and profecution. Iteyno/ds v. Kenrudyy Mich'. 
22 Geo. 2. B. R. upon error from Ireland* S9 in the ^i^eiCexMt 
cafe, the court-martial's fentence (hews, chat the plaintiff dil- 
obeyed orders^ and th^ there w^s a good foundation for the 
commanding officcf to; reduce hlm^ without having any falfehood 
CNT malice at all ^againll lum)t according to t;)^^ Kf^ni^t praAic^ 
of the army^ as uated in the cafe. 

' l^or the plaintiff it was faid, that he had been tried by a court* 
znartijafs who thought fufpenfion for a month a (ufficient puniOif 
xnent (pr his o$em;e, apid therefore it was malicioU^ in the d^ 
£endant to reduce higi abfpluijely Xq a private man^ and mallof 
ticing laid in the 5leclaration| ^e jury have found it to be ma« 
licioufly don^. 

Curia — By the a^ of parliament to punUh mqtiny and defers 
tion the king's power to make articles of war is confined to luf 
pwn dominions ^ when his army is out of his donunionst^he aSti 
^y virtue of his prerogative, and without the ftatiite'or artictesof 
jivar ; and therefore ]fou cannot argue upon'ptlUr of them, for 
ihcy are bot^.to be laid out of this cafe, mii flagrante helb^^ 
common law has never interfered with the army : itOer arrnqfiimt 
kgeu We think (as at ^refent advifed) nfe have., no lurifdiiQioD 
at all in this cafe \ but if the plaintiff's counfel diini.proper t^ 
fpeak more fully to this matter, we are willing to hear bun. fiu; 
' plaintiff feeing the opinio^ of the cou^t againft hitn, acquiefce^ 
and |)ie judgment was for the defendant| ut au^'vi* ' 

In the vacation after this term,, the Right HononniUe Cbearkt 
Lord Camden f Baron cS Camden^Place in the connty tiiKentf 
Lord Chief Juftice of the court of Common* Pleas, was ap- 
pointed Lord High Chancellor of Great firitaith 
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THE HonouraMc %\rJohn Eardlej Wilmot^ Knt. one of the Jt^ CCi-iA^^^ 
judges rf Ae King's Bench, was appointed in the faft ^.^yf A 
^racatlon Lord Chief Juftxcc of the court of Common Picas, and f^ ^t.^^e-^ c 
took his place the beginning of^this tenn« ^Con^ V 

Dickon the younger verfus Qifion. C. B* ^ 

' I N an a£Uon upon the cafe, the plaintiff declares, that whereas C«fe fir « 
-* he the plaintiff on the 28th day of Attguft 1 764, at the caftfc "jf*^J^ 
of Torif was owner and proprietor of a certain bo^t qr vcflel gence^» 
called a keel, and being fo, be afterwards on the fame As^ and be >ined 
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year there, at the inftance and requeft of the defendant^ retain^ . 
and emplof ed him in the (ervice of the plaintiflTto be mailer and ^uatio^ 
comnaander of the veiTel, and to receive and take on board there- 
of from one Muttbeiv John/on^ at a place called Brough in the 
county of Tork, fifty-fix quarters of malt of the pjaintiffof thp 
value of 100/., and to carry and convey the fame by water In tK^ 
veflel firom thence to Horbury in Torkjbire^ and at Horbury to 
deliver the fame to one Jotiawan Crojland for certain wages, hise 
or reward, to be therefore paid by the piainttflFto the defendant 
jRs matter of the veflel ;' and although the defendant afterwards 
on the 29th of Augufi in the year aforefaid, at Brough in Torh- 
Jbirty had and received from the faid Matthew Johnfon the whole 
^6 quarters of mait of the plaintiff, and afterwards on the fiime 
day and year lad aforefaid fet fail and departed with the veflel 
from the faid place where he the defendant had fo received the 
malt from Matthew John/on^ towards and for Horbury; and. after- 
wards on the 2\{i 01 September in the year aforefaid arrived witU 
the veflel at Horbury^ and afterwards on the fame day and ye^r 
laft aforefaid at Horbury delivered to the faid Jotuahan CroJt(ui4 
a p9rt> to wit^ forty quarter3 of the faid malt ; yet the defendant 
not regarding the duty of his employment, fo badly, carelefsly^ 
negligentlyi and improvidently behaved himfelf in his faid em- 
pbymcnt,and took fuch little and fuch bad care of fifteen quar* 
Urs of malt, refidue of the faid fifty-fix quarters of malt fo by 
bim received as afotefaid^ that the defendant did not deliver the 

fame 
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fame 16 quarters of malt, or any part thereof, to the faid Jvia* 
than^ at Horburj or elfewhere, (although often reqtiefted lb to 
do,) but the deh^ndant on the contrary thereof, by and through 
his own mere negleA and default, and through nis careleflods" 
and improvidence fufFered the fame, and e^ry^p^rt ^ttcpf^ while 
the fame were and continued in his poffefliou and cuftody for fncb 
carriage, to be embezzled .and wholly loil, to wit^ at the caftleof 
Tork aforefaid. 

Second And whereas the faid plaintiff on the ift day ofAugtifi 1764^. 

and from thence until the i ft day of OSiober \\\ the fame year, at 
the caftle of Tork^ was owner and proprietor of another vcffcl, 
and the defendant was during all that time matter of thfcilaBie 
veflel, retained and employed as fuch by the plaintiff, and inhis 
fervice, to navigate tlie fame from place to place, and to tabs 
care ot the laft-mentioned veiled and of all goods dcliyorcd ^ 
him as fuch mafter, or put on board the fame ifor carriage from 
place to place, for wages, hire or reward, to be therefore payable 
and paid by the plaintifF to him as fuch mafter of the vefiel, to 
wit, at the caftle of Tcrki and whereas within the time afgr;- 
faid, and while the plaintifF was owner of the laft-mehtionld 
veffel, and while tlie defendant was rh4fter thereof in the favice 
of the plaintifF, to wit, on the 29th of Auguft' in tlie year afore^ 
faid, he the defendant, »s mafter of the fame veSel, receifei 
from the faid Matthew John/on^ by order of the plaintiff ait 
Brottgb aforefaid, otlier fitty-fix quartets of malt of the pkintiff 
of the value of other 100/., to be carried and conveyed.bjtbe 
defeildant in the laft-mentipned vefFel to Horhtry aU>refaid bf 
\trater, to be there delivered to the faid Jonathan Croflani for die 
plaintiff*! and although the defendant afterwards, on the .29di oif 
Auguft in the faid year, had and received from the (aid Matihtv 
yobn/on the faid whole fifty-fix quarters of other malt of the 
plaintifF, and on the fame day and year fet fail and departed with 
the faid laft-mentioticd veflel from the faid place where he bad 
{o received the faid malt from Matthew Jobufon^ towards and 
for HQrbury^ and afterwards, on the 2 1 ft of September in the year 
aforefaid, arrived with the fame vefFel at Horbury^ and afterwards 
on the fame day and year there delivered to Jonathan Croflatidi 
part, to wit, 40 quarters of the laft-mentioned malt i yet the d6 
fendant not regarding the duty of his employment, fo badly, catt-. 
lefsly, negligently, and improvidently benaved himlelf in his (aid 
.employment, and took fuch little and bad care of 16 quarterSf K* 
fidue of the faid 56 quarters of malt fo by him received at laft 
aforefaid; that the defendant did not deliver the fame itf quar- 
ters, or any part thereof, to the faid Jonathan, at Horhtry or clfef * 
where, although often requefted fo to do ; but the faid defend^ 
ant on the contrary thereof, by and through his own merencgl^ 
carelefFnefs; and improvidence, fufFered the fame while it cootmaed 

ifl 



iflMSon and cuftodjr for fuch carrhige, to be embezzled 
ilUf Ibftt to wit, at the caftle ofJTork aforefaid. There is . 
count in trover.for fixty quarters pf maltf lafd tp be.thc • 
' of the ptaintifF, and converted by the defendant to his 
tf to the plaintiSF's damage of 40/. The defendant 
the general iflue, and there was a general verdidl for the 
on art tjxc counts in the declaration. 

aow it was moved in arreft of judgment, and objeded 
two firft counts are in the nature of an action on the 
3f thertalm, which is founded'in ^0/f/r^l and therefore 
be joined with a count in trover which is a tort, 2dly, 
IS ad^ion ought to have been laid upon a promife and 
Ling, and not being fo laid is ill i an^l to (hew that thefe * 

;ould not be joined, many old cafes were cited from 
itr* title Aciion^ (joinder,) which the court over-ruled| 
efore (hall not be fet down here, 
t 

Chief Juftice Wilmot — ^This motion is after the merits 
n tried, and a verdicl found for the p[aintifF> which the- 
II fuj^pOrt, if poffible. It is obje£ted,that the fifd count 
'iafi ex centraaa^ and cannot be joined MTith trover : fup- 
\ was fo, yet I (houid lay no great (Irefs upon old cafes 
t^int at this day ; but I think the 6r(l count is laid to be 
' of the defendant, and as a misfeafance, which may un* 
ly be joined with rrwirr* The true ieji to try whether '''*^ «o«wti 
nts can be joined in the fame declaration, is to confider ^*whcre "*" 
whether there be the fame judgment in both, and not there is the ^ 
they both require the fame plea, and wherever there is ^•*"™* i'**^^"' 
s judgment in both| I think they may well be joined. I jj^^h/^ 
It in many books it is reported, that trover^ and a count 
I common carritr cannot be joined, but common experi- 
I praAice is now to the contrary. This is laid as a mif" 
irherein there is the fame judgment as in trover, and 
; I am of opinion the plaintiff muft have judgment. 

J.— -The fijr/l count is as plainly a tort as trover is. Sup-^ 
uft a (hepherd with my fhecp, and he puts his own dog 
hem, which worries them, this would be a tort^ although 
El Wilh him for wages to take care of my (heep, and he 
;es acedrdingty \ and I am of my lord's opinion, that the 
is to fe^ whether both counts requirethe fame judgnxenti 
ife they do, and the plaintiiF mud have judgment. 

J. — ^I think trover and cafe againft a carrier may be 
locwithftanding what is faid in the books. In the cafe 
lie ftiepherd, he might cither be charged upon the con- 
' as a wrong-doer; and fo might the defendant in the 
:afe« I am of the fame opinion {or the plaintiQF* 
XL r Chief 



Chief Juftic^-^I have a doubt whether frf^fviffMfmitiiU 
^i^nwr can be joined, but tbink tl;De7 cannot, becan^ diej kanrv 
dfffisreni judgments. Jttdgment fdrthe piatim&^ 
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Roe, on the Demife of George Dodfon, Efq. Dcr/as 
Grew and others. €• B. 

Detife ta T? JECTMENT for hnds in Middk/ex, tried befi^ Laid Cm^ 

S' ^ind^if- ^ *" ** *^ '^^^'"^ '*^'*' '^^ ^^"^ **** * vcfdid for Ikt 
ter WVdeatii plaintiff Upon the following cafe, fubje£k to the opinion of tbe 
to ^ ifltie coutI. The cafe ftates, that Daniel Dodfm being leifed-to feeof 
lLfht\^mf the lands in qucftion, by his will derifed the hmt in thefe morih 
thetKi^tff v'z. <* I give, devife and bequeath unto my nephew Gmfp 
fttcb i(rue,it « Gr/fir, all my lands, (naming s^nd defending them {farticfiltf* 

ITg'c '**' " *y»^ ^® '^^^^ *^ ^*"^^ ^'** *^'^ appttrtc«Micc8 unto him tk 
^ faid George Grew^ for and during the term of his natunllifCf 
«' and from and after his deceafe to the ufe of.ihe iffue onle «f 
<' his body lawfully to be begotten, and the heirs male of tke 
*< body of fuch iflue male ; and for want of fuch ifliie m|le,tkii 
*< I give all and every the aforefaid. premifes ttnto my iwqjln^ 
M George Dodfcn^ his heirs and aligns tor ci/^J^ 

That in the dcvifc to George Grn»^ the woxda « hdbf ■•'« 
«' of his body" were originaUy written, bttt that clie word Am^ 
was fcratched out, and the word iffne infcrted lA ilB fteadt ia ^ 
fame hand witli the body, of the will, but in dUEefent ink* 

That George Dodfort^ the dcvifcc in remaindeV in the will, i« 
the lefTor of the plainti£ 

That the teftator devifcd other lands to the kfior-^ the pbi^* 
tiff ia fee. 
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Tkaat CUorge-Gnefo and tho IciToc of the'^sUintiff w^e tiurteC* 
taitor'a iiephewsy and he derifed- che reridue of hz« eftatesli^Qtji; 
teal and perfoaal, cquaBy betDineeahi^fsUd t%KO nepbcw8«. . . / 

That Gi9rge Gre^ had no child at the time of maki.»g tho. 
Will; that he entered on the ptemifes in qucftion, jand.tu&reA 
tt common rccorery thereof, and di6d without iflue male. 

The qjieftion upqn thisrcafe i6> Whether Gtf0r^r(?r<«v.tpoksH9f 
eftatc-tailj or for iife-^nly, under the f^d will ? . •: _ -. - , 

This eafe was argued by Serjeant I^gh fpr t^ plaintiff, an^ 
Serjeant Buriand for the defendant. After tinae takes to-coafider, 
judgment was givert for the defendant by the who|< coiurt the 
58rh of January in this tcrmj that George Grew took an eftate-' 
tail| and that the lefibr of the plaii^tiff ^Va^ barrcil by. the recovery. 

Lord Chief Juftlce ^/A;^of— The teftatot h?d no'Jflue ?t th^ Judgmentof 
time of the wiil; his intention is to be foUovtfed) f)rpvidc;4 H docf,- tl^ court. 
not clafh with the rules of law ; the (tatute o£ wills gives ^a nunji. 
power to devtfe his lands, but he cannot by h^ will create a per4 
petuityi nor reftrain tenant in tail from fufForing a recovery, i:fcm 
5?r., thefe being cdtltrary to the rules of law- The intention of 
the tcftator clearly was to give George GreiQ an cd^te for life onjyj 
but his intention alfo clearly was> thst all the fons of G^rg^ Grew 
fhould take in fuccelEon; both thefe intefntions cannot tvikd- 
place, fbr if the devifee George Greiv took only an eftate for life, 
his fens could never have taken ; and although it eventually hap- 
pened that he had oo fons, yet we muft confider this :care as if he. 
bad bad ilTue-; therefore the court' mud put: themftlves* in thq 
place of the teftatOTy atid deternfiine as he would have done,^ if h^ 
had hten toki| that both of his intentions in the will^ by the Tulet- 
of lawy could not take place, and had beep ^flced which o^them^ 
he deAred fiiould take tfkCt and -ftand, as both could noe, h^ 
certainly would have anfwered, ** that fo long as Georgie Grequt 
•* had any iflue male, that the prcmifes fliould not go to the Icflbr 
** of the plaintiff^" and if we balance the two intentloniy the 
\rcightieft is, that all the fons ofi Getrge Grew {Iiould take i^ 
iiieoeffion; auid therefore to enable the.m to take, George Grew 
I9«ft be adjudged to have been tenant in tail, for the te{tatpr> 
great intention moft clearly was, that the lands (bould D^er gO| 
over to the leflbr of the plauitiff in remainderj but. upon 4 fr^ii^T^ 
of iflue of George Grew. 

The word j^ue in a will, is cither a word of purchafc or of li- 
mitation, as will beft efFe£^uate the intention of the teftator ; it is - 
a plural word, and takes in all the fons of George Grew\ and the 
Words ** ijf^u male of his bodu and the heirs male of the body offuch 

Ya **«/< 



IH Hilary ITbrm, 7 C^o* IIL i^^f. 

** ^«/* mean only that they were not all to take at a time 6ut 
m nicccflion, tis if he had faid to hisfirft and every other forty &c.- 
As to the fcratchkig out the word itfiW, I lay no llrefsat all upoa 
that, be(;aufe the tedator's chief and predominant intent was 
dearly, that the latids (hould go in fuccei&oii to all the fori» of 
GeirgeGrtur. 

Cafes in the books upon wills have no great weight with me, 
iftdefs they «re txz€i\j in the very point, and there ha^ not one 
been cited in every thing like this; Ithe intention 16 the great 
thing which governs me, which is, that George Grew*s fons (hould 
tftke in fucceflion, wUch they could not do if he was only tenant 
for life, and therefore I am of opinion he was tenant in tail, and 
judging miift be for the defendant* 

CUve J*-^^ht word ijue is one of the mo(t veied words m the 
books i fometimes it is nomenjinfrularey fomc times plural ^ fome- 
V - -'<; tfmes k trord of limitation^ fometimes of ptifckafey but it muft al- 
ways be condrued according to the intent of the will or deed 
therein it ia ufed | if one grants to a man and his ifiue (who has 
. iflue s^t thii time of the grant) the iflue (hall take jointly wMi him. 
Ill the prefent cafe the great intention is to give in fucceflion to 
aftl the fon» of George Grew, which cannot be without conflruin^ 
it an eflate-tati in him. I think too great regard has been paid 
tb the fuperadded words, *' heirs male of the body offuch ijfui^ 
9nd ani of the fame opmioa with my Lord Chief Juftice* 

• Baihurfl J.— It i» a rule, that where an anceftor tales an eftattf 
of freehold, if the yeox^iffue in a will comes afeefi it is a word of 
limitation ; where there appears a particular intent, and a general 
" intent, the general muft take place ; the gtcat view here Vas» 
ffiat the hnd Ihoald not go over to Dodfon fo long as Grevflad 
iffue, but that general intent cannot take efie£t unlefs Grt» be 
tenant in tail \ and 1 am of opinion he was, and agree with my 
lord and brother. 

GomU J.— I am of the fame opinion. The word iffife is vki 
in the ftatttte de donii promifcuoufly with the word Mrs. il^ 
term ijlie comprehends the whole generation, as well as the word 
AvV/; and in my judgment, the word ifue is more properly, in itt 
jiatural fignification, a word of limitation than oipnrcbafe. Judg- 
ment for the dcifexKiant* 
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Ruflell verfus Palmer, an Attorney. C. B. 

MiddUfex^ ^AMES Ru/feU^ hj Thomas Bennett his attorney,- com- Special ac 

to wit. J pbins of Charkon Palmer^ gentleman, one of the ^."^f""*^!),'^* 
attornies of the court of our lord the now king of the bench an attorney 
•here, prefcnt here In court in his own proper perfon, of a plea of for negiu 
trcfpaft on the c.ife, for that whereas the faid James heretofore Thed'ecliw. 
itiHi/ary tcrn) in the fifth year of the reign of our fovcreign lord tion fctt .? 
the now ^i"g> in the court of oijr lord the now king, before 'the ^^-f**, that 
king himfel^fhe f^iJ court then being held ztWe/lminJler in the pifojIJ^^ 
faid county of Middlefexy by bill without his "majeCly's writ re- Hiiaiy .teen 
covered againft one John Stewart as well a certain debt of in the fifth 
5322 /. 13 /. 2 rf;, as 1 7 /. for his damages which he had fuftained ^^^J^^^^^ 
as well on occiinon of ihe detaining of that debt, as for his cods Yered agau^ft 
and charges by him expended about his fuit in that behalf, as by ^ Jo^**. 
tlie record and proceedings th«:reof remaining in the faid court jj^groent 
of our lord the now king, before the king himfetf at Wefiminjler for 5321 U 
aforefaiil, more fully and at large appears, whfch faid judgment J3*' *^- 
ftill remains in its fo^l force arid cfect, not reverfed, annulled, ,71/c^g 
fct aSde, paid, or fatisficd : And the faid James Rujfell further in b. r. '^ 
faith, that while the faid fuit was depending in the faid court, to And tHiiW 
wit, m Tnmty term in the fourth year of the reign of out lord dependrog,* 
the now king, in the faid court of our lord the now king before in Trinffty 
the kinghimfelf, the faid court then being held ^tJTeflminJter in the ^^^ *• 
faid county eiMiddlefex^ came perfonally Andnw C rant oi King* s^t ©f thd king, 
Arms-jard^ Coleman^Jlrcet^ London^ merdiant, and Robert Bogle of A. O. in4 
Loxfe^lanej Eajlcheap^ London^ merchant, and then and there in the J^l^bS'ftr 
faid court became pledges ahd bail, and each oPthem by himfelf fad sttw»^ 
became pledge arid bail for the faid JohnStnuart^ that if it (houM »« theiJI*- 
hvippen that judgment in the faid plea of debt ihouKi be given for P'"^***« 
the faid James Rujfell agaiofl the faid John St^wart^ that then 
the faid John fhould fati fy the fatd James Rupll the faid debt 
and all fuch damages as (ho aid be adjudged to the faid Jaiftcx 
Rujfell in the faid plea, or render himfelf on tlrat occafion to .the 
prifon of the marflial of the* Marjhalfea of our lord the king be- 
fore the king himfelf, as by the record of the faid recognizance 
remaining in the faid court of our faid lord the king before the king 
himfelf may more fully and at large appear : And. the faid ^/imf/ TbataAer 
further fiith, that after the recovery of 'the aforefaid judjgnient, 'wv-y «f 
(that is to fay) on the 18th day of May m'EaJier tertn, in thfc jJ^^f^^S^ 
fifth year of the reign of our faid lord the now king, before the it?, day ■ 
honourable Sir Richard AJlonj knight, then one of the jufiices of °^^'' *■ 
our lord the now king, affigned to hold pljcas m the court of our -^^^i^^ ^l^ 

year of the king, before Juftice A(lr>n of B. R. at hit chambers in Chancery- Itnt^ the faid Stewart ren* 
dered himfelf in difchaige of hii bail to the priibn of B. R. tad then contkiu^ till the ^ioc 0/ l^a 
^^ fu^rffided. 

Yj ■ lord ; 
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lord the now king before the king himfclf, at his chambers fituate 

in Serjeants* 'In fly Chancen-lane^ the fa id John Stctvart rendered 

himfclf in Jifrhargc of his faifd bail in the faid pica at the fuit of 

the faid Jaf?tej Rujilly and was thereupon committed to the prifon 

of the.JXur(bAl^f iLa-Mar/ha/fra of our lord the now king before 

the klng.himfeJf, on .that or^afiQii, at the fuit of the (aid James 

RuffcUj and therq continued in cudody of the faid marflial m the 

aforafaid prifon, from .thence until the time of his being fapcrif 

ThitAe<J«- Xeded.put of £uftody, as hereafter is mentioned : And the faid 

^jj^^r J^w'^-f Rupll fiirther f.iith, that he the faid Charlton Palmfrfxora 

aiciim«y or the firft Commencement of the faid fuit until the difcharge of the 

tb« piMnfiff faid. j^/; Stet^art out of the cuftody of the faid marfhal hcreaftor 

iZii^T**^ meiitiancd, was^by the faid JaiJjes Rujell retained or employed 

as attorney or agent of the faid James Rujfell in the faid fuit, and 

•employed by him as fuch to profecute the fame fuit againft the 

faid John Steivar^t for hire and reward, to be paid by the faid 

Aoif tlitt James RuJJkll ta the £aid Charlton for his fees, work and labour 

bSr"^ ■ ^*^ that behalf, aiid ihat ihe faid John^St^wart being fo funciw 

nvi^reJ t% dcrcd and committed as aforefaid, and fo beiuj; and continuing 

•W«i>y in the cuftody of the faid marfhal of the Marjhalfea of our faid 

W^keo?* 'or<t the king, before the king himfclf, ^t the (uit of the faid 

B. IC ought Jvi9nes in the faid plea, by virtue of the faid render and commit 

t»imve been „^^„^ ihercoH as aforefaid, he the faid John Stewart by the ruk 

\teptuo^on Ii^P.^ praSice of .that court ought to have bei^n charged in cxc^ 

of^'fote Ufi: ^c^iion in tiie faid pica, at the fuit of the faid James Riffell,iot 

^A*'*'^ • the debt and damages aforefaid, in the faid court of our lord ihie 

in:the filth . "ow king before the king himfclf, on or before the laft.day of 

yt»Tot the Trinity term, in the fifth year aforefaid, in order to prevenrhis 

J^'i!,"^' the faid John Stewart's being difcharged out of the fold cuftody, 

IbcUi d»f- ' without fird paying off or making fatisfaftion to the faid Jtimes 

'ei^d* , Rujell for the debt and damages aforefaid, of all which, faid f^^' 

mifes the faid Charlton Pulnier afterwards, to wit, oiv the faid 

eil^hteenth day of May in^he fifth year aforefaid, ziWefttmaJer 

Andthefjid aforefaid, had due notice; and the faid Charlton Pafmer^ Aill 

Kilmer, ftiii bciyjy and continuinij aeent or attorney of and for the faid James 

bcincthca:- , t r ' > r • i- i i • i i i i r • i r n — 

tornry f Che 1" ^hc faid luit, d:d then and there undertake and tauhfully prc- 
pi^intift, un- niifc to the faid James, thnt he the faid Charlton the bufincft and 
**roi^fcd"io **"*y ^^ ^^^^ ^S^"^ ^^ attorney in the faid fuit would wdl and 
do hii dury, faithfully perform and execute : And the faid James faith, that 
arjdthe , it was thcrcupon the bufinefs and duty of the faid Charlt6M Pol' 
aT*r7'riK>t.it *"""• ^8 f«<^1^3"Pf"cy;9r a^gnt^pfand for the.faid y/iwwi^xj^in 
" va5 fhe duty the faici /^t, lo have qaufeilthe faid Jchn Stewart to b^ fo charged 
-<f P.iimcf to in execution as aforefaid for tlie debt and damages aforefoidin 
thTfa^d"^^'* the faid plea, tin or bcfoie the faid laH day of Tnw:ty term, in the 
$jKwart to (ifth ye^ir aforefaid, to; prevent the/aid J^hn Steniu^ri from b^og 
■fcf charged . f^ fuperfcded and difcharged as aforefaid, of all' which faid prc- 
'^ "rt^fore -ttiife*' the faid CiarlUrL there, to wit, at Wejlmnfier aforefaid, had 
bit day of due notice ; and although ilie faid Charlton had not any orderstJT 
Trinitjf term, directions from the faid Jaim's Rufftll to the contrary, yet the faid 
»^<^*i • -^ . ^^ ^ -Qkarlm 
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CAariton not regarding the duty or buiinefs of his faid office and 
employment of fuch attorney and ag^'nt of the Wid James in the 
faid fttit as aforefaid^ after that the faid John i>vas fo rendered 
and committed as aforefaid, to wit, from thence until and on but that be 
sod throughout the faid laft day of Trinity term in the fifth year ^**|?^|f ' 
aforefaid, at Weftminjfer aforefaid, fo negligently and inadvert- \l^ ^^ ^^^ 
totf y condu£ked and behaved himfelf in his faiid employment^ foa whereof 
that the faid Chariton wholly ncgledcd and omitted to caufe the ^^j^ j*/,['^". 
(aid John to be fo charged in execution as aforefaid, and by \^^)^„ !„*' 
means of which faid negled^ and omiflion of the faid Charltm tbefixthyeit 
afterwards, to wit, on the 2ittday of November in Miehaehuts ^^J^^^*"** 
term in the fixth year of the reign of our lord the now king, ^ij^^ged bf 
the faid John was fuperfeded and difcharged out of the cudody rupeircdcM{ 
of the faid marihal by the faid court of our faid lord the now 
king, before the king himfctf at WeftnuMjler aforefkid, the debt 
•nd damages aforefaid being wholly unpaid to the faid Jatnes^ 
whereby tne faid James hath been* wholly hindered and ob- totbepbio- 
ftru£led from obuining of his debt and dafcagcs aforefaid, in tiff sda»M|t 
form aforefaid recovered, and hath wholly loft the fame, to the ^ ^^^ 
faid Jaffut his damage of 3500/, and therefore he prays relief, 
&V. The defendant pleaded the general iffue, and the caufe 
luring been tried before Lord Chief Juftice Wi/mcf, there was a 
^etdi^ for the piaintiff and 500 /. damages. 

The plaintiff's declaration fully ftates hi^ cafe : for the de« 
fendant it was (aid that the rule .of the court of. King's Benc4i 
mzdc in Trinity term in the ad year of 6eon i. touching this 
matter, is in very doubtful words, which are thus, vizi ^' K 
f* any plaintiff (hall obtain judgment -in the court here in any 
*^ avlion againft any defendant a prtfoner, and (hall not charge 
<< the faid defendant fo in prifon remaining, in execution upo<i 
** the judgment fo obtained within two fermr next afier fitih 
^' judgment fo had and obtained, then fuch defendant ib in prU 
*' fon remaining (ball have leave to file common bjil> or to fue 
^* out a writ of fuperfedeas for his difcharge out of cuftody •," 
that from the words of this rule it fecms ^s if the plaintiff had 
two terms next after, and exclufive of the term whercjn judg- 
ment was obtained againft the prifoner, to char(>e him in execu- 
tion } and therefore it was moved on the .behalf of the defendant 
that judgment might be flayed ; for two reafons ; firfl, becaufe 
if the defendant Palmer had two terms exclufwe of the term 
wherein judgmfcnt was obtained againft Sfnvort^ and wherein 
he tendered himfelf to prifon, to charge Stewart in execution, 
then tbiaadion is mifconceived ; and 2dly, although the mean- 
ing and conftrudion of the faid rule, be, that Mr. Paln^r 
#ttght to have caufed Stewart to be charged in execution, thq 
vcrv next term after the term wherein judgment was obtained 
againft Sttwart^ and wherein he rendered himfdf, yet the ^ords 
^ the rule are fo doubtful, that it can only be confidered as«n 
error in judgment in Mr. Palmer^ and not a negligeooe in tfie 

Y 4 duty 
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duty of his oflBcc as an attorney. Upon (hewing caufe, the Lord 
Chief Juftice reported that feveral eminent pradifers were 
examined upon the trial as to the conftrudion and pra£iice upon 
the faid rulci who fatd, that of late years it was well under* 
^ , flood, that a perfon fur rendering in difcharge of hU bail after 
"' judgment muft be charged in execution the very next term after 

luch fiirrendct : Some of them faid they beHeved this wai not 
univerf«illy known by the city attornics, and that they thought 
that it was an omiflion in Mr. Palmer^ proceeding fiom want of 
judgment, and not from any wilful negligence in regard to his 
client Mr. RuffiiL J^bn Lfitnbert^ Mr. Falmtr^s clerk, fworo 
that in all the time he had fert ed Mr. Palmer^ they never had 
one render after judgment ; that the friends of Mr« Siito^rif 
while he was a prifoner, were in treaty about an accommoda* 
lion with M^ RuffeU^ in order to get Stewart difcharged ; th»t 
he Lambert^ .before the end of Trinity term in the 5th year of 
the king, propofed to his mader Palmer^ to charge the prifonrr 
7 Stewart in execution, at the fuit of the plaintiff JSij^/; but Mr. 

Palmer then informed him (this witn^fs) that the £iid parties 
were in treaty for an accommodation, and that he believed the . 
platter would be ended ; that upon a fummons before Lorf 
MatnfieU^ to {hew caufe why Stnvart Oiould not be difdnrged 
hy /uper/edeas, Lord MansjUU thought the faid rule did not cx^ 
tend to this caf&; another eminent praQifer was called for the 
defentlant, and faid, that upon a fummons before Mr. Jaftice 
F^if in 17531. upoo ^^ ^^n^ yiwkX. of pradice, that the judge 
thought a plai^tiir had two terms to charge a prifoner in execu- 
tion, cxclufif e of the term wherein the judgment was obuined 
againft the prifoner» and wherein he furreodered himfelf. There 
was fome evidence .that S/rtiwr/ was not totally infolvent, and 
that RuKkll probably might be able in time coming to obtain 
fome ^^xt of his debt by execution againft his goeds; upon 
this evidence the jury gaye a verdict for the plaintiff, and 509'* 
in damagei* 

Ci/r/<f — This caufe was Grft tried before Lord Camim about 
balf-a-year ago, when a verdid was given for the plaintiff f<^, 
3000/. the whole debt, by my lord's dire£lion ; but afterwardi' 
a new trial was granted, my lord and the coort being of opioioo 
that he had fi()ifdireded the jury in telling them tbeyoubtio 
find a verdiA for the whole debt ; whereas this action w^ 
merely in damages, and the jury ought to have been kft M 

^ liberty to firrd what damages they thought fit* And .upon the 
laft trial the jury were told they might find what damages they 
pleafed, and accordingly found only 500A as it. appcired to 

. them in evidence^ that Stewart waa not totally infolvent We 
are all of opinion th^t this aAion is well conceived^ and ^^ 

. againft Mr. Palmer Sot negligee » and we have authority to 
fay that Lord Camdin is of the fai^e opinion. Judgment for the 

* plaintiff. . . i . 
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Ooodright, of the Demife of Francis Hoole, verfuj 
Jofeph Sales. C. B. 

EJECTMENT, of certain mcflilages or tenements In the a^j^^^^ 
county of Derby ; vcrdift for the plaintiff as to one mef - ccfin- que 
foafpe in the pofieiGon of Franpr Butcher, part of the premifcs ''"'^®^* 
in the declaration ; and ns to the melTuages in the declaration in KUckacrf, 
the podcffion of John Pritchard^ Samuel Walton^ Thomas Hodg- aticrwaid* 
kzf^ottf and Thomas Clifton, being the refidue pf the premifes in J^g*;^^^"^^;, 
quejlitm : a verdift for the plaintiff, fubject to the opinion of the ^^^ „,^e, 
court upon the following cafe, which dates, That John-Coohe amidcvifes 
•was fclfcd in fee of the faid refidue of the premifcs in queftion, ^**^^*hu "* 
that an indenture of three parts, dated the i8th of D^cen.bef heir, whom 
•I 75 1, was made and executed between Samuel Crotnpton, fole he makci 
.executor of the will of Abraham Cromptony decta/ed, of the firft "g^JJ^^Te^ 
part, John Hoole of the fccond part, and Thcmas ,Sbeppard of the g^iee, who 
third part, whereby, after reciting an indetiture of mprtjtage «*'•««. ^hc 
which had been before made by the faid Couke to the faid Mra^ '*T^u"#?! 
hamLrompton or a mcfluagc, with the appurtenances, in Sadler t^ the heir, 
Gfiti \x\ Derby for 500 years, for fccuring 60/. and intereft ; and not to 
and a}fo reciting an aflignment of fuch mortgage term from the ^^'^^^J^ 
{M Crompton to one Gtjborne^ and a re-affignment thereof from tive. 
.the faid Gi/bome to the (aid Crompton\ and after reciting th-^t, 

Cooki afterwards borrowed of- the faid Abraham Crompton 40/. 

and 10 /• on his bonds, and deed«po)l, whereby he alio charged 

' the fei4 meffuage with the payment thereof; and after reciting, 

* that (i nee the making of the faid indentures three new mef* 

.;^uage$ had been ere£ltd on part of the faid premifcs; and that 

: jUerabam Crompton and John Cooke vrtre both dtad •, the'faid Sa^ 

' vufel Crompton, \n confideration of* 76 A i /. paid him by the faid 

John Hoole^ and by the appointment of the faid Hoole, and of 5 /. 
: paid him by the faid Thomas Sheppard, alTigned to the faid Shep" 

fardj his executors, (5fr. the meffuage in Sadltr Gate^ and alfo 
. the three new-built mefluagesand appurtenances, being the faid 
: refidoe of the prcmifes in queftion, fbr the refidue of the faid 

term of 500 year^^ in truft for the faid liooU, his executors^ i^c. 

but 
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but ittbjef^ to fuch equity of redemption^ afi the Iieiri or affignt 
of the faid Cooke had therein. 

That by indentures of leafe and releafe (the releafe tripartite)^ 
and dated the nth of January 1 752, made between Join Cooke, 
fon and heir of the beJor^-named John Cooke dooesjfdj Caiberine 
Jerome widow, and Elizabeth Port widow, daughters of the faid 
tlooke deceafed, of the firft part; the faid J^n HooU of the 
fecond parti and Richard Rofe of the third part; in confidera- 
tion that the faid Hoole had paid to the faid Crompton ^61, I/, 
in difcharge of the faid movt|;age, and other confiderations, the 
faid John Cooke, Catherine Jerome, and Elizabeth Port^ granted 
' and conveyed the faid rcTidue of the premifes in queftion to the 
faid Rofe^ his heirs and afTignsy to the u(e of the faid John Hoole, 
his heirs and aiB^rns for ever, fobje£l to two annuities of 
13 /. 4y/. each, to Catherine Jerome and Elizabeth Port for th^ 
]ives> both fince deceafed. 

That John Hoolet being fo feifed and entitled^ received 
ihe rents till his deaths which Jiappened on the idth day of 
Augtifi .1757) living Mary Launder, his grand -daughter and 
heir at law, and next of kiu, (he being ^the .onlf child of Mary 
Launder (tlien deceafed), who was the only cbikl of the (aid 
John HooUm • 

That on the death of t!ie faid John Hook, the fud Mary 
'Launder, his grand-daughter, entered upon and received 
Che rents of the faid premifes in queftion up tiH the time 
of her marriage with the defendant Sales^ from which time Ibei 
or her faid huftand in her right> continued in the pofleifion and 
feceipt of the rents and profits of the premifes to die timeaf 
lier death, without iflue, on the J3^th day of March 1766* 

That John Roole made his will, dated the 3d of FAruaity *7s6| 
whereby he devifed the mefiuage recovered, in this cjeA- 
ment, and the refidue of the premifee in queftion, and aU other 
his mefluages, houfes, tenements, and i<A eftate wlutfoever to 
the faid Mary his grand^daughter in fee, and a|^>ointed her re-* 
liduary legatee and executrix 6f his faid wilL; that FrancuHook, 
the JeiTor of the plaintiflF, is nephew and heir at law of the faid 
John Hoole, and alfo heir at law .of the faid Mary Sates on the 
part of lier mother ; therefore whether the faid Francit Hookf 
the lefTgr of the plaintiff, b entitled to recover the iaid refidue 
"of the premifes is the queftion j 

John Hoole being feifed in fee, and hasring this term of fears 
in Sheppard in truft for htmfelf^ by his wxli devifes adl his lefl 
eftate whatfoever (entire) to hts^;rMidrdaughter, bts.dbeir at law^ 
in fee, and appointed her nefiduarykgatee and je«eciitriz| fte 
wa9 ia of tlK fee by de;fQent sod not by tlit wiU^ Soles^ her hitf- 
' . . S bsnJi 
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ball j» produced at the trial the faid affignment of the niortgage4 
^erm>to Sieffard'm truil for JobnJJooU. It is objcfted, that the 
jcflbr of the plaintiff cannot recover becaufe of the fubfifling 
Icrm for years which is in Sheppard^ in truft for John HooU the 
teftator, who by his will had devifed it to bis grand-daughter, who 
was his refiduary legatee, and therefore the defendant her huf* 
band ihall have the benefit thereof, and it ihail not attend the 
inheritance, there being no mention made in the afEgnmcnt 
thereof to Sheppard that it was in truft for John HooU to attend 
the inheritance : fo whether this term can be fct up to bar the 
plaintiff the Jieir at la-w to the fee from recovering poflefiion in 
this ejiicjment. 

Lord Chief Juftice— It is obfervable there arc no creditors in 
this cafe to incline a court of law or equity to fever this term of 
years from the fee ; it is a queition between the perfonal repre- 
fentative of the wife under a fatisfied mortgage, and her heir at 
law. When John Hoqle purchafed the fee, he became both the 
hand to receive, and the hand to pay off the mojrtg;ige-money; 
it wrought an extinguifliment of the debt due on the mortgage j 
when Hoole purchafed the fee the mortgaged term was gone» 
though it (iid not extinguidi the term in point *of lanv^ (bccaufe 
that was in Sheppard^) yet it became attendant upon the inherit- 
ance, and mud follow it in point of law, as much as if it had 
|)ccn niade to do fo by the adi of the party Jgbn Hoole hiqifelf. 

But it IS objedled, that although this will is void as to the dc* 
i^ife of the fee, yet that the dcvil'e will have fome cffea, becaufe 
H is evidence that the teftator intended to give his grand-daughter 
fomc intereft in his real eftatc by his will, and if flie cannot take 
the whole fee by devife, why (hall (he liot take part, wg. the 
term ? 'In arifwer to this, it i's plain hc^had no intention to fever 
the term froni ihe fee, but he intended to give her the whole in- 
licrrtance intire \ the words are. All my mefluagcs, iic. to her 
gfid her heirs for ever, not having it in contemplation to divide 
the term from the fee -, and the cafe of Whitchurch v. Whit^ 
church, 2 H^W. 236. Gilb. Eq. Cafes 1 68. S. C. 9 Mod. 124. 
5. C. is in point. A, being poffelTed of a term of 500 years in 
BlaclaerCf afterwards purchafes the fee-fimple in BJ& name, and 
dcvifes B/ackactce to J. S. in fee, but if the will is not attefted by 
three witnefles, the term (hall not pafs, becaufe attendant on and 
part of the inheritance ; the intention of the teftator in that cafe 
was to give* the inheritance ; the attendant term could ijot paCs, 
but was confidered as part of the inheritance. It is obfervable 
in the prcfcnt cafe, there is but a month between the adignment 
of the mortj<age and the p\irchafe of the fee ; it is admitted that 
if it had been mentioned in the afEgnment of the //rw M^/ // ti/^i/ 
to attend ihe inheritance^ it could not be fet up againft the heir i» 

«t I^w : QPW I confider fuch (9s much as if irhad been foex- 

prcffcd) • 
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preflcil) upon legal principles, and it (hall not be fet up agkioft 
the heir. Lh.feB. 464. crjiity que ufe at commoD law \?as COn&- 
dercd as the owner of the land, and was fworn in aCives and 
other Inqijeds in pleas real and perfonal; and.feof}^e to ufes was 
to make Tuch conveyance or cilatc as cefiuy que ufe direfled, or he 
wQuld have been guilty of ^a breach of cruit ; add, by. Lord Ho- 
bart, an aclion would lie againft him at law to recover damages 
for breach of truft, i Fern. 344. 5 therefore it would be very ab- 
furd to fandify a tl/mg, for which an a£tion would lie at.Uw; 
for when a trullee accepts of a truft, he agrees in cfFeft, that 
xe/luy que triifi fhall enjoy the land \ and it would be agatnft the 
truit to hinder him from having that which u hb own by law* 
'l[\\t: popeoy per totam curiam^ muft be delivered to the plaintiff. 



Knight vtrfus Prcfton* C. B. 

Debtupoo T\EBT upon a bond for 781 /. 14/., dated the 27th ofiVbtvM* 

'ftT***Nc ^^^ ^1^1- The defendant pleads non eJfaSIum: and 2^/f, 

Ift faa'um!'* by leaye of the court he pleads and fays, that he by virtue of the 

ad ple», writing oViig^tory ought not to be charged with the dcbr, becaufe 

^^In^b^*' he fwy^, that he, at the time of the making the faid writing obU* 

fwceaiidre- g«'^tory, was wYo'ngfully and unlawfully imprifoned by the plains 

ftraint of tfflF and Others in colIuHon with herj and was* wrongfully lUid 

imprifon. unlawfully kept and detained in prifon, until he through the forcd 

cuted the a°d reUraint of that impnlonment ieamd, and as hi* a^ and 

bond, deed, delivered the faid writing obligatory to the plaintifir ; and 

this he is ready to verify ; wherefore he prays Jmlgment if be by 

virtue of the faid writing obligntory ought to be charged with tlie 

3<J plea con- faid de'.»t, Isfc. And 3df/y, for further plea by leayc of the court 

ttffti that he craves oyer of the bond, and of the condition thereof, uAd k 

biaaccd.*' ^^ ^^^^^ ^^ hi|n in tliefe words: (to wit,) The condition of ihtf 

obligation \b fuch, that if the above-bounden J/tmes Prefion,'}ai 

heirs, i*fc. (hall and do well and truly pay, &r. unto the fiid 

£lizabcth Knight^ her executors, l^c, th:: fum of 319 A 17/. of 

lawful money, i^c. with legal iiitcrv^ft for the fiimcs.at, in, bf 

upon the day of demand, then this obligation to be void, or elfeto 

remain, t^c. Which being read and heard, the dcEcndant fays, that 

he cannot deny the faid adion of the plaintiff, nor but tliat the 

.faid writing obligatory is the deed of the faid defendant, nor bui 

that the plaintiff ought to recover her debt aforefaid, togetheir 

with her damages by her fuftained on occafion of the dctaininf 

Put that the thereof ugainft him tti^ defendant ; but he fvirther fays, that He the 

defendant defendant long before, and upon the 25th day of O^qber \^6fi%- 

2<ihlf Oc- "^^i'^^io^^d in a certain aft made at the parliament of our lont 

tob€ri76o, the now king of Great Britain, &c. holden at We/tminfltr ik 

w.» a fof i- Jifiddlcfei^ by pro^pgations, on the 1 8th day of November io tl^ 

S^f«,7 'fi^ft r^^ ^f ^^ J«^2''i *""^1^4 « Ap aft for xtVkd ol MfAym 

Canada. ' \ ' ' ••"dchtoW,* 
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«' debtors," was abroad and beyond the feas in foreign parts, to 
vit, at Canada in North jimericdy and at the tiinc of the making 
of that a£l, and from thence until the farrender and difcharg^e of 
the faid defendant hereafter mentioned, was a perfon entitled by 
the faid aft to return into this kingdom, and to.furrender.himfelf 
to p Hon as a fugitive, and a perfon abroad and in. foreign parts^ 
en the faid 25th day of OEioher in the fird year aforefaid, and as 
fuchto take and receive the benefit of the faid a£b; and there* 
upon he the defendant, after the making of the faid a£l, and 
during the continuance of the faid a£^, and witliin the time 
limited and appointed in and by the faid act for fuch fugitives 
to return and furrender themfelves to prifoil, in order to have 
and take the benefit of the faid ad, to wit, on t)ie firft day of ^"^ ^ ^^ 
February in the year of our Lord 1762, did return from the /ebroary* 
faid foreign parts beyond the feas into this kingdom, in order to 176Z, re- 
and with intent to have and take the benefit of the faid act 5 ^j^*l'®|^ 
arid the defendant furthey fays,- that he, before fuch time as he nefitoAhc' 
fo went abroad and beyond the feas as aforefaid, and long rnfoivent 
before the faid 25th day of OSioher in the faid ad mentioned, ^^hT'bef^' 
wa^ indebted unto the (aid plaintiff in a large fum of money, U the aft he 
w/, the faid fum of mgtiey in the faid conditiotl nwitioncdy and wa^ indebted 
being fo indebted, the plaintiff, after the return of the defend- |^^Jj;"„^ 
tnt into this kingdom from the faid parts beyond the feas, and in the con- 
before fuch time as rhefaid defendant had furrendercd or could ^i(>'*n> "^^ 
funrcndcr himfelf to prifon, in order to take the benefit of tlic ^^''^^JIhI^ 
laid a£t, in order and with intent to deprive the defendant of inpnron (oz 
the benefit of the (aid 2(Xy impleaded the faid defendant for the *^ ^^^ore be 
i^ecovery of the faid dcb^ fo due and owing from the faid de- Jh^^e^^ 
fieodatit before the faid 25th day of Oilober 1760, to the plain- uOheatip 
tiff in a certain court oi John lord biflibp of Wimhefer^ com- 
aonly called the Cheney Court, held before George Prefcod efq. 

biiliff of the faid bi(hop of his faid court, holden at in the 

CDimty of Southampton^ within the jutifdictton of the courts in a 
ctMixk plea of trefjpafs upon the cafe upon promifea, aiijii by where h« 
virtoc of the procefs of that court in' the faid plea, caufcd and «'^'»«'n^«<* 
procured the defendant to be taken and arrcfted by his body, and ""tld th!*^ 
tQ be imprifoned at Winchefier in the faid county of &>uihampion^ b>iid the 
in a certain prifon there called the Soke Prifon, then and (till being \''^^^ ^^ 
theprifon of the faid court called iht Cheney Court, and then cauied "i^i, 
and procured him to be kept and detained in the faid prifon until 
he the defeiidant afterwards (to wit) on the (iaid*27th day of No- 
veoAer 1762, in the declaration mentioned at Wefiminfier aforc^ 
(kidt in order to obtain his releafe and difcharge from the faid 
ieiprifonmcQt ; and by and through the force and redraint of that Whereupon 
iaiptilonment fealed, and as his adl and deed delivered the faid. \^^^\ 
wnting obligatory in the (aid declaration mentioned to the plain- onVhe 21ft 
tiff} end tl^ defendant further (ays, that he being difcharged of Februsu ^ 

1763, fui- 
f^fldcred himfelf to the King^s Bench prifon, in order to tike the bcocfit of the «a, and oc the 311! 
«rjfadll9^ji h* wttdUchalgfld it thtVvtv kAoos. 

from 
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tnm his imprifonment in the faici Cheney Court prifen, did aAe^ 
wards, to wit, on the 21ft day o( Februaty 1763, in compliance 
with the faid ad, and according to the form, and ttkCk thereofi 
furrcnder hinrfclf to John Afton cfq. then and ftill being marflial 
of the Marjbmifeaof wxx lord the ftow king, before the king him* 
felf> and the keeper of the prtfon of the King's Benth rtlenttooed 
in the faid a£V> in order to take the benefit of the fiiid aft, aild 
remained and continued fo in cuftodjf of the faid J^ JJt4ort^ia 
the faid prifon as Aforefaid, until the faid defendant afterward^ 
(to wit,) at the general quarter-fefBons of the peace of Oar lord 
the now king, holden at Ssuthwark by adjournment, in and fM 
the faid county of Surrj^ on Tburfdaj the 31ft day of Marcb^ in 
the third year of our lord the now king, before certain of the 
king's juftices afllTgned to keep the peace, faV. in and for rjic fiid 
county, {#r. was duly by virtue of and according to the form of 
the faid aft of parliament difcharged by the faid juftices in opetl 
court at the faid fefCdns ; and this he is ready to verify ; where- 
fore he prays judgment, and that his perfon may be difcharged 
from the execution of the judgment to be obtained againft htm 
by the faid plaintiff in this aftion, according to the form of this 
faid aft, lie. 

'^■••^ ** The plaintiff replies, and joins iffiie opon the plea of mn efi 

^ *^" faBam ; and as to the frfca of the defendant by him foCondly 

Repiteation abovc pleaded in bar, the plaintiff fays, that (be by feafon of any 

tothtsd thing in that plea allcdgcd, ought not to be barred firom havtngf 

^*^ Iter afiion againd the defendant to charge him with the faid 

debt, becaufe ihe fays that the defendant made the faid bood in 

^ • the faid dcclaratFon mentioned of hi^ own free will, and not 

through the force and reftraint of imprifonment, as the defend-^ 

Demumr to ant hath above in that plea alledged ; and this he prays Indy he 

the 3d plea, inquired of by the country; and as to the plea of the defendml 

by him laflly above pleaded in bar, the plaintiff tays, that fht^ by 

reafon of anything in that plea alledged, ought not to be barred 

from having execution again(t the perfon of the defendanti te- 

caufe (he fays that the faid plea, and the matters therein con« 

tahied, are not fufficient in law, Wr. {(o demurs generally,) imd 

the defendant joins ifTue to the country to the replicatkm 16 the 

JTecond plea, and joins in demuncr^as to the third plea«- 

Aftortfloe The cafe upon the demurrer to the defendant's third plea Is 
utwTihe*' (hortly this : The defendant being a fugitive for a fimple contrad^ 
4«auirrer. debt owing by him to tht plaintiff before, and on the.25tb day of 
Oifober 1760, returned to England the ill oi February 1762, in 
order to take the benefit of the infolvent debtors' aci made in the 
firft year of the king, and before he furrendcrcd himfelf for that 
purpofe, was arrefled by the ptaintiff for the faid debt; and con*> 
dnued in gaol under that ari^ed four or five months^ until be excr 
cuted the bond tlie 27tb of Ikvembir 17(^12^ for the jpepomt oC 

the 
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the fsud debt} whereupon he was difcharged from that arreftt aod 
afterwards on the 21ft ot February 1763, within t^e time limited 
b^ the a£t| he farrendered himfelf to the King's Bench prifon, in . 
order to tabe thfe benefit of the faid 2£t, and at the quarter-TelBons 
for Surry on the 3 id of March 1763) was difcharged ; and now 
the plaintifF has brought this aftion upon the bond *» the defend- 
ant confe0e8 thebond, but fays it was giren to the plaintiff/ir a 
large fum 9f mwey^ to wit^ thefum cf money in the faid condiiien men-* 
iimid^ owing to her before the faid 25th .of OBoier 1760, and 
therefore he pleads that his perfon ought to be difcharged from 
Tsnj execution againid him. Upon demurrer to this plea, three 
cxceptioD9 wete taken : 

ifit ^That the defendant fays, he was indebted to the plaintiff 
in a large fum of money j {to witf) the faid fum of money in thefcdi 
eonditioM mentioned; and that this coming under a videlicet is not 
direflly alledged^ and therefore Is not traverfable. But^^ cur. 
'•—The office of the videlicet is to explain what went before, and 
vhere it is not repugnant or contradi£tor]r, it is material and tra- 
verfable. I Sound. 170. 1 1'B. Hob. 172/ Salk. 561. And they 
held the plea good in this point. 

The 2d exception was, That the new bond has ex'tinguiOied 
the old debt, and therefore the defendant is not entitled to be 
difcharged from the bond, which is a debt created in .1762. Ai 
to this point the court feemed to differ among themfelves/ but 
gave no opinion. 

The 3^ exception was, That it appeared that the defendant 
had been returned from Canada to England above a year, tws. 
from Fdmary I, 1762, till February 21', 1 763, before he farren- 
4efcd bimiclf. This was held a good exception by the whole 
court, for the defendant ought to have furrendered himfelf in » 
^jreafonabljC lime, but he laid by, was arrefied, and continued in 
gaol five months, when he might have brought his iabear corpus', 
and been f unendered to a proper prifon in oider to have taken 
the benefit of the infolvent debtors' z& ; but inftead of doing 
iJbat, he gave this bond ; and upon this exception alone^ judgment 
was given for the plaintiff. 
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Roe, on the Demife of Thomas Buxton and-Mary. 
his Wife^ verfus Thomas Dunt, C B. 

l>ower under r" JECTMENT of Ode mcffuage and .Unds in Hnbif/H^ Grmi 

JXmTto -^ -*^'^'^«» »"^ ^'^'^^ ^^^^^ '" ^^^ ^^»n^ of NorfUi. Oft the 
g)Te to the trial thereof at the hft fummer affizes a verdidl was for the {>IaiQ« 
children of ^jff^ fubjcdl to the QpinioQ of the courts upon the following cafe : 

fud) (hares, S/irak Smith\ widow, in the year i 744, was feifed in fee of the 
&c. and f6r prcmifes according to the cuflom of the manor, being copyhold^ 
£f and*^' of Hetkerfet Cromwells, and being fo fcifed, at a court held for 
there ii but the faid manor on the 2$th of Manh 1746, furrendered the pre- 
«ne child of ^jf^^ ^^ j|^^ yfg ^f \^^^ {on John SmkbiitidEItsabetAhisw'^tt 
^h*chi*w '* during their lives and the life of the longer liver of them ; aind 
aiuft have after the dcceafe of the furvivor of them, to the child or children^ 
**** ""^^hkh ^^^'^^^ "^^^^ ^^ female, of the faid J^n Smth and Eihiaheth his 
•M^feitJed. ^'f^> *" ^^^^ proportion and proportionSj and for fuch eftate and 
edates 7\^ the faid John $mith and Elizabeth his wife, or the fur- 
vivor of them, (hould by any furrpnder or furren^ers thereafi and. 
according to the cudom of the manors or by his or her hft will 
9nd tcllament dircd, declare, limit, or appoint; and for want of 
fuch difeAion, declaration, limitationi or appointment, then to. 
all and every the child and children of the faid ^ohn Smrtb and 
Elizabeth hia wife, and theit heirs, equally to be divided between 
them as tenants in common, and not as joint-tenants; and for^ 
want of fuch iflue, then to the right heirs of the faid John Smiii 
for ever. John Smith and Eirzabeth his wife were at the faifie 
court admitted tenants thereof, to hold the fame, according tc^ 
the ufes aforefaid ; and the faid Jokn^ Smith immedtfrtely at the. 
fame court furrendered the premifes to the ufc of bis laft will 
and tedament, 

Elizabeth Smith the wife died, and John Smith her hulband 
forvived lier, and by his will duly executed the 19th of March 
1 764; devifed as follows, tnz* *^ I give and devife unto &7nii^ 
•* Smith my daughter, and h^r heirs for ever, vvhen flic attains 
" the age of twenty-one ^car§, all my mefluages, kinds, tenc* 
<* ments, and hereditaments whatfoever, fituatCj lying, and Eei^g 
•* in Hetkerfet aforefaid ; and if my faid daughter Sarah (hall 
*< depart this life before (lie attain the age of twenty. one years^ 
*^ then I give and devife the faid mefTuages, lands, tenements, 
•« and hereditaments unto my fitter Ann Dunt^ the wife of 
** nomas Dtifit of Hetherfet afortrfjid, mafon, and her heirs fot 
•' ever, fubjeft neverthelefs to the condition following, that is fa 
** fay, in cafe my fr»id filter Ann fliall at any time when flie is 
*< ponViTcd of the faid meimagts and lands, make fale thereof 
*' to any perfon or perfons^ then my will iS| that the faid Anrt 
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Df filler do pay to Samuil Smith my brother, the fmn of fifty 
i^badi^ottt of the money arifipg by fuch fale/' 

fehn irmth died in May 17649 and left only one child, his 
gt^ter Sarah Smkh^ by his (aid wife Eiszahth^ who on her fa* 
%5 death took pofleffion of the premifes, and died feifed thereof 
rhe 4th of Augufi 1 765, an infant of the age of 79 years and 
lays I and Mary the wife of the leffor of the plaintiff; Thmas 
rton is the cpufin and heir at law of Sarah the infant, as being 
only child and daughter of Thomas Smithy the eldeft unele of 
i& the infant, and grand-daughter ^nd heir of Sarah Smith 
itioned as the furrenderer in the furrender of the 25th of 
trh X74<S, and Thomas Dunt the defendant is hnlband of the 
Ann Duntf the fifter and devifee of the teftator; The queC- 
1 for the oj^inion of the court is. Whether the plaintiff, as 
tc of Thomas Buxton and Mary his wife, in right of the faid 
ry^ as heir at law to Sarah Smith the infant, is entitled to re- 
er in this^cjeAment ? 

!*be whole court were clearly of opinion, that Smith the tefta- 
had no power or authority to make the will and furrender as 
re, but that there being only one child of the faid teftator by 
late wife, that child was entitled to the whole of the premifes 
ee^ and Nrs. Buxton being her heir at law, the leffor of the 
ntiff had judgment. 

^ote $ It was faid^ by the Lord Chief Juftice, that he had known 
ife where there has been one child only, that that child undet 
I a power as this had been made tenant for life, with remain- 
in tail to its iffue, but he much doubted whether it could be 
lly done. He faid, he thought a fingle child in fuch a cafe 
lus might be made tenant in tail* But quare^ as to this 
ter. 

'his cafe of Rof^ on the demife of Buxton and hit wife v. Dunt^ 
argued by Serjeant Foftor for the plaintiff, and Serjeant 
itahr for the defendant. The principal cafe cited and relied ^^ »• J^* 
n on the part of the plaintiff was. Doe on the demife ofBrown^ ^\\,y^c,%. 
h and his mnfo v. Denny ^ in B, R» Hilary term, ap Geo. 2. in tbeillLecaic, 
th Rider C- Jf. delivered the opinion of the whole court. The 
ii^as this — By indentures of leafe and releafeof the 23d and 
\ of Junt n?7> between Mary Hammond of the firft part, 
ry. Tampion of the fecond part, and James Hailes and Samuel 
ts of the third part, reciting that a marriage was then in<- 
led to be had between the faid Henry and Mary. In con* 
ration of the faid intended marriage, they the faid Henry and 
rjrreieafe and convey unto the faid Hailes 2nd Dynes and thdr 
9» i^.t^^^y^^ ^ fv^M/r, lying in Swiiland in the county of 
iikyibcn the eftate in fee of the faid Mary^ and alb a certain 
^6l. IL Z other 
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ether eftate in Somerjbam^ then the eftate in fee of the faid Hmrf» 
to the ufes following, viz. As to the premifes in SwUland, (being 
the premifes in quetlion,) to the ufe of the faid Mary in fee iintU 
the marriage, and as to the premifes in Somer/bamf to the ufe of 
Henry till the marriage ; and after the marriage, then, as to the 
faid eftates as well of the faid Mary as of the faid Henry^ to the 
nfe of the faid Henry for life, and after his deceafc, to the ufeof 
the faid Mary for life in bar of dower, and after the deceafe cS 
the furvivoc of them, to the ufe of fuch child or children, on the 
body of the faid Mary by the faid Henry to be begotten, and fiar 
fttcn eftate and eftates, and fubje£k to fuch powers, provifoes, 
conditions, and limitations as the faid Mary^ notMi'ithftandinglier 
coverture, fliould by any writing under her hand and feai, at- 
tcfted by three or more credible wicnefies, or by' her laft will and 
teftament in writing fo attefted^ (hould limit, dire£k, and appoint 
the fame ; and for want of fuch limitation, i^c. to the ufe of 
fuch child or children on the body of the faid Mary by the (aid 
Henry to be begotten, and his and their heirs equally, as teaiatt 
in common, and not as joint-tenants ; and for want of fuch ifluci 
to the ufe and behoof of fuch perfon and perfons, and for fudi 
eilate and eftates, lie. as the faid Mary during her coverture, or 
at any other time, and as well married as fole, (hall in and bf 
her laft will and teftamenc, or by any deed duly executed in the 
prefence of three or more credible witnefles, give and appoint die 
fame, and as the eftate and cftates fo to be appointed (if any fuch 
(hall happen to be) (hall refpeclively end and determine; and for 
want of fuch gift and appointment, the premifes (inqueftioo}iB 
SivillanJ to the right heirs of the faid Mary,, and the premifes it 
Scmerfifjm to the right heirs of the faid Henry. The marriige 
took effed, and they had ifTue only one fon He^ry. The hot 
band died in 1729, leaving his widow and the fon an infant. 
Afterwards in 173J, Mary the wife died, leaving her (aid Iba as 
infant, but before her death mads her w.-// in due form, lod 
therein (reciting her power under the iJiiii niarrugc-uttlemcBt) 
by virtue of the fettlement aforeUid, and of other powers in her 
vcfted, (as it is exprea;:d in the will,} gives and devifcs uBto the 
faid Henry Tampkr: her fon, and his heirs for ever^ all theM 
premifes in Swi/Iand and $cmer/hatn .- but in cafe her Cud Cw 
Ihall iiie before his age of 21 years and without ifiue, then te 
gives the SwtUand eftate to her brother Jf-jeph Clarhej and to hei 
lifter Ann Pr9chr^ and to thr^ir heirs for ever, as ^<>«Mt»* in coo* 
mon ; ami on the like contingency Ihe gives the premifes in &aa^ 
ji*aM to Robert ^hearcroft and J^h Hailet and their heirsi as 1^ 
nants in common. Henry Tampion the infant fon iiiivived bil 
mother about fivt vemrSf and died in 1 73S, an infant aad wkoat 
ilTuc. The wife of Srrwttfimki the plaintiff's kfihrisheirit 
hw to the infant on the part of his father; and the dcfcndait 
Dcftny claims under the will of Mary the widow. I/ifd Chkf 
juftice Rider dcchxcd, ttmtot wa$ the opinioci of the whole c0dA 
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and of the late Chief Jufttce Lee^ that the title was in the heir at 
law of the infant, and that the devife by Maty was void| and 
that there being a fon living at the time of the mother's appoints 
menty the appointment was void \ for as there was ifllie living at 
the time of her death, the fecond power to give it to a llranger 
could never arife, for (he had no power to difpofe of it to a 
ftranger, but upon failure of ifluc. If indeed (faid the Chief 
Juftice) the fon had died in the lifetime of the mother without 
iflue, then perhaps (he might have had the power of difpofing 
of it, agreeable to the cafe of Holt and Burleigh in ChaHciry Pn* 
cedents^ ^293. 2 Vern. 65* (which was like our cafe, but the child 
died in the lifetime of the parent,) as (he had a foil living, (he 
could not'difpdfe of the eftate from him, nor alter his eflate^ 
and gave judgment for the plaintiflT. Upon the authority of this 
cafe, the prefent cafe at bar of Roe and Dunt was determined^ 
and judgment given for the plaintiff by the whole court. May 13^ 
1767. Per Wilmot C. J. who -faid, that the cafe cited was di- 
redly in point, and that he could not di(lingui(h one from the 
other ; but he thought the cafe at bar was a ftronger cafe, for if 
this power could have taken place, and the child had died under 
twenty^one and left ilTue, that iiTue would have been difinherited. 



Catharine Turner, Spinfter, verfus Thomas 
Vaughan. C B. 
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EBT upon a bond, dated the 23d of March 1764, for 250/. Bond Cot o^r. ft ■ 
The faid Thomas^ by Matthrw Coulthurfthxs attorney, comes }|^J '" "!rf , , 
and defends the wrong and injury when, (s^c. and prays oyer of iLftM^I!. ' '!' 
the faid writing in the declaration mentioned \ he alfo prays oyer bituiuaii 
of the condition of the faid writing, and it is read to him in thefc '*****^ *" ''^^ " • ^ 
words: (to wit,) Now the condition of this obligation is fuch^ Oyer of the ^ / , 
that in conCderation of cohabi ta tion had b y the faid above*. *®'*^***<w« 
boundeh ^bcanas Vaugtxin witti the laid Calharine Turner^ he the ■ ■ ' 
faid Thomas Vaughan hath hereby agreed to fecure to the faid y 
Catharine Turner during her natural life, the yearly fum of 30/. ^' '' 
a->year, to commence from the day of the date of thefe prefents^ /, /^.; 
and niade payable on the four moft ufual feafts or days of pay* 
ment in the year, (that is to fay) the birth of our Lord Chrtft, ^'^ v^ 
the Annunciation of the bleded Virgin ^^ry, the Nativity ox , /, 
St» John the Baptilt, and St. Michael the Archangel, by even ' 
and equal portions; the firil payment to begin and be made on \/i ^ 
the feaA-day of St. John the Baptifl next enfuing the date of the .> . 
abore-wxitten obligation: Now if the above-bounden Thomas 
Vamgbau^ his heirs, executors, adipiniftrators, or aflignSf pay or 
canfe to be paid to the faid Cathifrine Turner^ her executors, ad« 
mioiftnitors, or afllgns, the faid annuity or yearly fum in the man* 
ner and on the days and times aforefaid, then this obligation to 
be Toidt or elie to remain in full force and vinoe \ wb^h being Dcnm 

Z a read 
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read aod heard, the Taid Tbmas iaithf that the dechntiiNi aliMe- 
iaid, and the matter therein contained, is not foflkient in hw to 
maintain the faid adion of the (aid Caibarini againft the fiud 
Tb^mois to which (aid declaration the bid Thomas need not» nor 
is he in any wa j bound by the law of the land to anfwer \ and 
thi» he is ready to verify : wherefore, for want of a fufficient 
declaration, the faid Ihonias prays jadgment of the Dud dcchn- 
don, and that the fame may be qualhed, He 

Joifiaerio And the faid Caiharint faith« diat by any thing by the fiud 

^^aaats* Thomas abore alledged, the declaration of her the fud Catharim 
ought not to b« c}ua(hed, becaufe Ihe faith, that the dcdaratioii 
aforcfaid, and the matter therein contained, are fufficient ia law 
to maintain the faid adion of the laid Catbarifte againft the bid 
Thomasi which laid declaration, and the matter in the fame oob- 
lainedi flie the faid Catharine is readj to verify and prove, ai tbe 
court Ihall award : and becaufe the laid Thomas doth not adver 
to the laid declaration, nor doth otherwife gainfay the fame, fte 
die faid Catharino prays judgment and her Cud debt,, tog^kf 
with her damages occafioned by the detaining of that debt, to be 
adjudged to her, &*^. But becaufe, Vi. 

It was objeded, i^. That it appeared by the condition of die 
bond, that it was executed and given upon an illegal, llagitiOQi 
confideration of having cohabited with die .plaintiff, who appon 
to be a fpinfter, being fo named in the declaration, andtheiefore 
Ae court would not afTift her to recover any debt thereopoo} 
and cited the Dige/I^ lib. 45. fee. 123. and Cicero JiSeneBuUi 12. 
where he explains the word fiagitium to mean fiu^rum^ (Aa0») 
Stupra i^ adult e)ria ii omtie talejlagltium nuUis edits ilUcetris enA* 
tantur ttifi voiuptatis ; and Cic. Verr. 5. 10. NoHis lonptudo^uffii 
^Jlngitiis coftturbatur. 2dlyj That this^ bond appears to be given 
for a confideration pafl^ and therefore is no confideration at all; 
and cited i Roll. Abr. 1 1, 12. Moor 642, 643. S. P. iStn* 

Jodfroest Per Clive^ Batkurfi^ and GwA/, Juftices, {abfenti eafka&jofic. 

%^^^' »7/ifw/) without hearing the other fide— There ttuft be jiiiig- 
ment for the plaintiff. 

Clive }.— I am in a court of common law, and not in an ecd^ 
fiaftical court. If a man has lived with a m\^ and aficrwarti 
giTcs her a bond, it is good. Stmpofc this oond had been gfa<a 
by the defendant to the plaihtiff tor being his miftrefs, it ww 
have been good in point of law, although in a oourt olP eqniffSt 
would be poftponed to creditors. Sir Jrfipb Jik^fif Maftor^ 
the Rolls, in a cafe where creditors interfered agaitift abotolcl 
this ibrt, wiflied he could have given die lady tbe moner upmr At 
bond ) and where it i^fr^mittmfmkri/^ % ogmt of equity will not 

sdievt 



Easteb TERMt 7 Cko. HI. 1767. 341 






nKtre a^ainft fneh a bond. This condition is incapiiUe of an 
txplsnatioa to make the bond an illegal a£l. 

Batburfi J.<-»Where a man is bound in honour and confcleace, 
God forbid, that a court of law fliould fay the contracr; and ^ 
wfacTever it appears tlwt the roan is the ieduccTj the oosd is j*''*^*-- ^^-^J 
good. Bra^onfzyUf when a man cohabits with an jga^BOAWtA ■ c>-<A^ i-H'^^y 
woman it is U gitima concuhmay and Exodus^ cap. 22. t^.lS^ "'^^ IFa 1 / ' 

" man entice a maiSTtKat iriiot betrothed, and lie with her, he A^'i< ffT^ u 
«< (hall furcly endow her to be hjs wife." See alfo Deuteronomy^ Cto-f*^ ^''^/j 
mp. 22. V. «8. <* If a maiiTind a^Samfel that is a virgin which _,' ^^ 
<* is not betrothed, and lay hold on her, and lie with her, and ^u^ /(^x 
" they be found, then the man that lay with her Oiall give unto ^^^^ , , ^^. ^/ 
** the damfcl's father fifty fliekels of filver, andjhe (hall be his / \, ./ 

jS-4idfiu.becaure he hath humbled her, he may not put her awa^ ^\ t^^ r i 
" ill bis days." Honour and confcience ought to bind every ^f^aX^. . //- 
Bua in point of law. In an aAion in the King's Beach upon ft /^i^ ^, ^ 7*^^* 
pxomife pf marriage, the evidence upon the trial waSf that the 
defendant had bragged and boafted that he had debauched the 
plaifltiff, by proxnUing her marriage; this caufe being tried 
before me in the circuit, I left it to the jury upon that evidence 
only, and they gave a verdi£k for the plaintiff, and 500/. da>- 
mages, whidi I thought right; the xrourt of King's Bench ap- 
proved of mv opinion, retulbd to (et afide the verdiA| and 
thought 500 /. damages were liitle enough. 

GiMiM J.-— The court may take this for a lawful and confcien^ 
rioiis oonfideration. We muft prefume that the defendant hadi 
done wbat in honour and confcience he ought to have done, and 
that be thought himCelf a wrong-^doer, and gave the plaintiff thi* 
bond to make her amends. 

Collins verfus Blantcrn. C. B. ^^^t/^p f\^ 

This record is {^Hilary term in tbe.feventh year of the reign of Kingniu^^^ f^ dM ^Mis^ 
George the Third. RoH^zO. . ^A^^^yJ^fi ^ 

throffbire^ J^OBERT Blantern late of Rodeahurft in the faid Debt upon 

to wit. ''*', county, yeoman, was fummoned to anfwer Ed^ l^^Jj^gj 
ward Collins of a plea, that he render to him feven hundred thcSchdtj 
poyids which he owes to and unjudly <!etains from, him, ^c. of April 
Whereupon the faid JSdvuwd Collins by John Leah his attorney '^^^*^ 
hjtp that whereas the faid Robert Blantern on the 6th day odF 
Jkril^ ^hlch was in the year of our Lord 1765, at Rodenburft 
aforefidi in the eocinty afo^efaid, by bis certain writing obligatory 
acfaiowledged bipafdf to be heU and firmly bound unto the faid 
Edivarj C^lisu in the aforefaid fum of feven hundred pounds, to 
j^pilid to tjbe bad'Edward Collins when he ibould be therennto 

Z3 required I 
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required ; neverthelefs the faid Robert BlanUnt (although often 
thereunto required) hath not paid the faid feven hundred poands 
to the faid Edward CoHins^ but hath hitherto refufed and dill doth 
refufe to pajr the fame to the hid Edward Collins^ wherefore he 
iays that he is the worfe» and hath damage to the value of teo 

EoundSf and therefore he brings fuit, and fp forth s and he brings 
ere into court the aforefaid writing obligatory, which teltifics 
the faid debt in form aforefaid, the date whereof is the fame day 
and year abovementioned. 

|ft PJw (et$ And the faid Robertt by George Greene his attorney, comes and 

Seob?»-^^ defends the wrong and injury, when, ifc. and craves o^^ of the 

tIoDwhei«iii faid fuppofed writing obligatory, and it is read to him in thefe 

lour others words : (to wit,) Kuow all men by thefe prtfcnts, that we John 

J^^^jjj^i^^far of Forton in the county of Stafford, yeoman. Thorns 

jointly and Walker of Draycott^in'tbe- Moors in the laid county of Stafford^ 

Jereraily yeoman, and RAert BJantern of Rodenhurjl in the county of 

pVoSffi?^ Soii?/, yepman, are held and firmly bound to Edward CoKmol 

700 1. Bredond in the faid county of Stafford f furgeon, in the fum of 

feven hundred pounds of good and lawful money of Great Briimii 

to be paid to the faid Edward Co/tins^ or his certain attorneyi 

^executors, adminiftrators, or affigns, for which paymenti to be 

well and faithfully made, we bind ourfelves and each and erery 

jof us jointly and feverally, our and each and every of our heiiSj 

executors, and adminiftrators, firmly by thefe prefentSi feakd 

with our feals } dated this fixth day of Jfprilf in the fifth year of 

the reign of our fovcreign lord George the Third, by the grace of 

God, of Great Britain, France, and Ire/and king^ defender of die 

faith, and fo fonh, and in the year of our Lord one thoufand feven 

hundred and fixty-five \ he alfo craves oyer of the condition to 

the faid fuppofed writing obligatory, and it is read to him in 

Ab4 aKb thefe words : (to wit,) The condition of this obligation is fuchj 

KU*l|br ^^^^ "^ ^^^ above-bounden John Walter, Thomas Walker, and A- 

^epaynent i^rt B lantern y 9ur heirs, executors, or adminiftrators, (hall and do 

pf 3$oi. to well and truly pay or caufe to be paid unto the above-named 

jSTih^LVh^ Edward Collins,h\s executors, adminiftrators, or affigns, the full 

ftfMivo^xt f^n^ of three hundred and fifty pounds of good and lawful money 

of Great Britain, upon the fixth day of May next, without fraud 

or further delay, tl^en this obligatioti to be void and of none 

cffccJ, pr elfe to remain in full force and yirtuc ; which being 

read and heard, the (2^^ Robert faith, th^t jhe faid pdwardov^ 

not to have his aforei'aid a£lion ^hereof againft him the faid /^ 

Hfo« eft f*^' iert, bec?ufe he fays that the faid fuppofed %vriting Migattrj is 

^m pleaded. ^Qt kij J^g^^ ^nd of this he puts hinifelf upon the country^ tff* 

And for further plea in thi$ behalf the faid Rohrt, by leave of 

the court here for this purpofe firft had. and obtained, according 

to the form of the ftatute in fuch cafe made and providedi fay^i 

tha^ the faid Edward ought not to have his aforeftid tClioH 

thereof 
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thereof againft him, becaufe he fays that before, and at the time idly, The 
of the msddngof the abovementioned fuppofed writing obligatory, **^***2S 
and alfo before and at the time of the makinpj of the promilTory bcfbrc'«nd*tt 
note hereafter mentioned, (to wit,) at -Rorfr/y^rij/? aforefaid, the theiimcof 
fiid Jahn ITalierznd Thomas fTa/itr in the fai.l fuppofed writing J^^^'^f^^ 
obligatory named, and alfo one Rolnrt Walker^ one Thomas SctU thcDotcaftcr 
ktoe^ and one Jchn CuUirh^ ftood rcfpeftivcly indi£led in a due mentioned, 
courfe of law on the profecution of one John Rudge, by five fe- qJ[||°^^^^* 
vend and rcfpcftive indiftmcnts for wilful and corrupt perjury, johaand 
to which faid feveral and rcfptjflivc indiftmcnts the faid John Thomas 
H^afkfr, Thomas Walker, Robert Walker, Thomas Scillitoe, ^^^^ ^^^^^^f 
John Cuilick, had refpc£lively pleaded the^ feveral pleas of Not ftood india* 
guilty before the making of the faid fuppofed writing obligatory, «<* by Joha 
and alfo before the time of the making of the faid note hereafter ^'^"/•^^[iA* 
mentioned ; and the travcrfcs of the faid John Walker, Thomas menu for* 
Walker, Robert Walker, Thomas Scillitoe, and John Cullick rcfpec- "^^^^ *n<l 
tiTcly on the refpeclive indictments were, at the time of the f^^^dSd 
makmg of the unlawful, wicked, and corrupt agreement hereafter feveraUx 
mentioned, and of the note hereafter mentioned, and alfo of the pl«*ded Not 
above fuppofed writing obligatory, (to wit,) on the day whereon SJlJaJiJ^ 
the faid fuppofed writing obligatory was made, about to come on tbebondaod 
to be tried at the aflizes then, (to wit,) on that day being, and ^*^. , 
continuing to be held at Stafford for the county of Stafford, and ^g"^ f^^, 
that the faid John Walker, Thomas Walker, Robert Walker, Tho- verfeion'the 
mas Scillitoe, and John Cullick, fo ftanding indiSed on the profe- jj^^^'j^' 
cution of the faid John Rudge, and the faid travcrfes fo being ii^o*finak-. 
about to be (ried as aforefaid, it was on the faid Gxth day of April ing (he un- 
in the year 1765, in the faid writing obligatory mentioned, (to '^*^"*/^'**' 
wit,) at Rodenhurji aforefaid, unlawfully, wickedly, and corrupt- nicniiooftl^ 
ly agreed by and between the faid John Rudge, the profecutorof and the nor* 
the indiflimcnts aforefaid, tiie faid Eilward Collins the plaintiff, J^jj*^/*^ 
and the fai<l John Walker, Thomas Walker, Robert Walker, Thomas ihedmt'dAf 
Scillitoe, Sknd John Cullick, the defciidanta in thefe refpeftive in- th^bowlwai 
diftments, that the faid Edward Collins the now plaintiff Qiould "^^^^^"^ 
give to the faid Jphn Rudge the profecutor of the indidments come oo to 
aforefaid, his note in writing, commonly called a promiffory note, be tried at 
a^ and for value received, to bear date on a certain day and in a ^^if**"** 
certain year now paft, f to wit,) on the day and year laft men* .^ y^^Tthoi 
tioned, for a large fum ot money, (to wit,) the fum of three hun- corruptly 
deed and fifty pounds, payable to the faid John Rudge thereafter, \^^^' 
fto wit,) one month after the date thereof, as a confideration for Ih^'proft^u^ 
his the faid John Rudg^s not appearing to give evidence as pro- tor, the 
fecutor on the trial of any or either of the travcrfcs aforefaid, [^"^g^^'**^ 
againft any or either of the defendants, and that in confideration foosindial" 
thereof the faid JohnRudgi (hould not, nor would appear at the ed, that the 
trial of the traverfes aforefaid as profecutor, and (hould not, nor jj^,^;^ 
would give evidence on any or either of the faid indi£lment8 thTorofecu- 
pat Riidfc Jiii^ irafec for 350 1. in coofideratloo Ut not appeirins to gWe eridence tt the trial of tht M 
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tgainft anjor either of die psniet (b ftaodkig indiAed •• tfcw 

As* Ail £rid» and that the faid Join WaOir, Ti^mss U^Mfr^ and Jtokft 

22^2*^ B!antim the now defendant, (hould iealj and at their deed ddmf 

coittfaiMod nnto the UiiMdtimrdCMins their bond or obligatioQ of die faxsa 

J^P^ date with the laid note in the penal fiun of feren ii«ndreilk 

tat date of P^^Q^Ss with a condition thereunder written for the paycnent of 

the noes as three hundred and fifty pounds on the 6th day of May then next 

"S^SSS *°^ ^^^ clapfcd, as an indemnity to him the faid Edward C$IUaf 

tiffftr^i^ for the giving of fuch cote ; and the (aid RfiUrt BLinlem further 

flick floia. faith, that in purfuance and in part of performance of the (aid 

That ptaio-i unlawful, wicked and corrupt agreement, the faid Edward C^Uint 

tMTgafe to did then and there, before the trial of the faid travcrfes, or of any 

?^2^ or either of them, (to wit,) oil the faid 6th day of April An the 

thtmmfot year 1765 aforefaid, at Rodeuburfi aforefai%i, make, givr, and de* 

95<>1« lifer unto the fsud John Rudge his certain note in writing, com* 

monlyealled a promiflbry note, bearing date as aforefaid, (to 

.wit,) on the day and in the year lad. mentioned, for the fum o( 

three hundred and fifty pounds, as for value received, payable to 

the (aid John Rudge thereafter, (to wit,) one month after the date 

thereof, according to the tenor and. effe£k of the agreement afore- 

foft Mt ap- fjjjj^ aj ^ confideration for his the faid John Rudg/s not appcar- 

pro^lMcor i^g ^s profecutoT, atid for his not giving evidence as profetutor 

wi firing on the trial of any or either of. the traverfes aforcfiid, agaiiift any 

cvi4oicc Q,. cither of the parties fo indidled as aforefaid 5 and that in p«^ 

fuance of ihe faid unlawful, wicked, and corrupt agreement, and 

accordiifg to the tenor and effc(k thereof, the faid Jcin Rta^y 

then and there accepted, had, and received the faid note of and 

from the fatd Edward Col/ins for the purpofe aforefaid, and in part 

: of performance of the aforefaid unlawful, wicked and corrupt 

Anitliatthe agreement ; and that in further purfuance and completion of the 

givlnt'^lw* faid unlawful, wicked and corrupt agreement, and according to 

jjoiefMcnt- the term and effcft thereof, the faid John Walker^ Thomas Walker^ 

c4^ibood and Robert Blantern the now defendant, did then and there im» 

mediately after the giving of the faid note, and before the trial of 

the traverfes aforefaid, or of any or either of them . (to witj) 00 

tbe faid fixth day oi April m the year 1765 aforefaid, feal, and as 

their deed deliver unto the faid Edward Cofiins the faid writing, 

nove brought here into court, withi the condition above fpecifiedi 

tsanlndem- 38 an indemnity to him the faid Edward Coilins for the giving of 

uitytoibe fych note fo given fof the caufe aforefaid; and the faid/fofcrf 

gi^g fJX Blatitem further faith, that the faid Edward ColUm then and thcie 

note. at the time of the giving of the faid note to the faid Jwbn Rudgt 

well knew for what caufe and confidcration the fime was (b 

given, and that the faid Edward Coilins^ at the time of the feaKsg 

nnd delivering to him of the writii)^ now brought here into cotnt^ 

took, accepted, and received the fanrtc of and from the faid J'afai 

Watber^ Thomas JTalitf^ and Ro^ri Blanterti the now defcndaatj 

S6 an indemnity againft the aforefaid note, with this, that diefaid 

Rclcri Blantern doih aver, that the faid fuppofed writing olilig*- 

tOTf. 
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li«7^owbra«ghthere inta cooit, was given JFor fuch confideratlon Antti 
n afioieiiid, and no other whatroever ; and that he the faid Rokrt ^tthtbon^ 
Mkmitnt and the faid >^/t JFMer and Thomas Waller mentioned "^^^^JZ 
ia the foxd fisppofed writing obligatory were not, nor were, or ficieration, 
was any or either of them, at the time of the making of the »»<Jnood»er| 
aforeiaid note, or at the time of the fealing or delivering of the - 
£iid fuppofed writing obligatory to the faid Edward CoOinj, or at andthttthe 
iIm time of his acceptance of the faid fuppofed writing obligatory^ obHgmwere 
ID mnywife indebted to the faid Edward Cotiins or to the faid John ^^^^^^ 
JZiM&r in any fum of money, or in any other refpefl whatfoever ; tiff; and "** 
and 10 the faid Robert Blafttem faith ^ that the faid fuppofed writing thereforethe 
obUgatury fo made and given by them the faid Robert Blantem, ^'I^Jl^''^ 
yobn WaUter^ and Thdmas Walker^ for the caufe aforefaid, is void hocj&c. 
in law: and this he is ready to verify ; wherefore he prays judg* 
meotifthefaid Edward Collins OM^t to have his aforefaid adion 
thereof agitinft him, iic. And for further plea in this behalf, the 
£ud Robert Blantern by like leave of the court here for this pur- 
pofe firft had and obtained, according to the form of the ftatute 
m fuch cafe made and provided, fays, that the faid Edward ought 
not to have his aforefaid a£lion thereof againft him, becaufe he idPlea,6iat 
fays, that the faid fuppofed writing obligatory was given by the ^ve^ISI 
faid Robert Blantern, John Walker, and Thomas Walker, to the obii>>r/to 
faid Edwardi (to wit) at Rodenhurfl aforefaid, to indemnify the indemai^ 
faid Edward againft a certain note in writing of the faid £rf. ^JiS^"^ 
ward% commonly called a promiflbr;^ notCj theni (to wit) on noce givca 
the faid fixth day x^i April in the year 1765 aforefaid, (to wit) *>y Mmro 
at Rodenbur/l aforefaid, given by the faid Edward Collins to the t^,5Jf^"; 
faid y^m Rudge^ as for value received, bearing date on a certain the phuntiff* 
day and in a certain year now paft, (to wit,) on the day and year ^ "?iSf*" 
hft .aforefaid, whereby the faid Edward promifed to pay to the ^^^^!^ 
faid John Rmfgf a ceitain fum of money, (to wit,) the fum of ctboc, «(c, 
three hundred and fifty pounds, as for value received, at a certain 
time thereafter, (to wit,) one month after the date of the (aid 
aote^ which faid note ftiil remains unpuid, and that the faid Ed* 
ward Collins hath not been in anywife damnified by meatis of the 
bid note, or of the giving of the fame; and this the faid Robert 
Blantern is rea<ly to verify ; wherefore he prays judgment if the 
bid Edward ought to have his aforefaid a£lion thereof againft 
l^iin> iJc. John Glynn. 



And the faid Edward Collins, as to the faid plea of the faid R«pl'< 
Robert by him firft above pleaded in- bar, and whereof he hath *jj lft*tj^ 
put bimCslf «pon the country, fays, that he the faid Edward 
doth the fame likewife; and the faid Edward, as to the faid Deaamrt« 
plea <rf the faid Rsobert by him fecondly above pleaded in bar, ^ **,P^ 
faya that hcy by reafon of any thing by the faid Rebert above in: 
that plea atledged, oatfat not to be barred from having and 
nwiititaiBfaig his faid a&ion againft the faid Robert, becaufe he 
ftiys thai tM'faid pteay in manner and form as the fame is above 
ptelriMl^ mmI die maturs therein contained, arc not fufficient in 

law 
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law to bar the faid Edward from having his faid a£iion againft 
the faid Robert \ to which faid plea, in manner and form above 

E leaded, the faid Edward Coi/itu hath no need, nor is he boand 
y the law of the land in any manner to anfwer ; and this he is 
ready to verify : Wherefore, for want of a fufhcient plea in this 
behalf, the faid Edward Coliirif prays judgment and his debt 
aforefaid, together with his damages, by occadon of the detiiaiog 
Demurrefto that debt, to bc adjudged to him, ^l\ i and the iM Edward 
3d plea. CollinSy as to the faid plea of the faid Robert by him laftly aboye 
pleaded in bar fays, that he by reafon of any thing, by the faid 
Robert^ above in that plea alledgeU, ought not to bc barred from 
having and maintaining his faid aclion againd the faid R^fert^ 
becaufe he fays that the faid plea, in manner and form as the 
fame is above pleaded, and the matters therein contained, are 
not fufiicient in law to bar the faid Edward from having his 
faid a£lion againft the faid Robert \ to which faid plea, in man- 
ner and form above pleaded, the faid Edward Col/iru hath no 
need, nor is he bound by the law of the land in any manner to 
anfwer ; and this he is ready to verify : wherefore, for wint pf 
a fufiicient plea in this behalf, the faid Edward Collins prays 
judgment, and his debt aforefaid, together with his damages, by 
occaGou of the detaining that debt, to be adjudged 10 him, is'r. 

G. Nora, 

JoincfenU And the faid Robert fjiith, that the faid plea by him the faid 
Robert fecondly above pleaded in bar, in manner and form ?« 
the fame is above pleaded, and the matters therein contained, 
are fufficient in law to bar the faid Edward from having his faid 
a^iion againft the faid Robert \ which faid plea, and the matters 
therein contained, he the faid Robert is ready to verify and prove, 
as the faid court (hall award ; and becaufe the faid Edward hath 
not in any manner anfwered thereto, nor in anywife denied the 
fame, he the faid Robert prays judgment, and that the faid£^- 
ward may be barred from having his faid a£lion thereof againft 
him the faid Robert ^ isfc. ; and becaufe the juftices here will ad- 
vife of and upon the premifes before that they give judgment 
thereupon, day is given to the parties aforefaid here until ^ ' "^ 
to hear their judgment thereupon, fo that the faid juftices here 
arc not yet ready to give judgment thcron: And the faid iW^'^ 
further faith, that the faid plea by him the faid Robert lalUy 
above pleaded in bar in manner and forni as the fame is abore 
pleaded, and the matters therein contained, are fufficieut in law 
to bar the faid Edward from having bis faid a£lion againft him 
the faid Robert ; which faid plea, and the matters therein coa- 
taincd, he the faid R/^bert isrcady to verify and prove, as the 
court iball award ; and becaufe the faid Edward hath not ioany 
manner anfwered thereto, nor in anywife denied the lamci ^^ 
tlie faid Robert prays judgment, and that the faicl Edward 0^1 
be barred from haviqg his faid a£lion thereof againft hi^^ ^ 
faid Robert. &g. .: 7^-^^, 

Ana 
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And becaufe the juftices here will advife of and upon the pre* 
nufes before that they give judgment thereupon, day is given to 
the parties aforefaid here until — — to hear their judgment 
thereupon, for that the faid juftices here are not as yet ready 
to give judgment thereon ; and in order to try the iffue between 
the parties aforefaid above joined to be tried by the country, the 
iheriflFis commanded thaf he caufc to come here in eight days 
of the Purification of the blefled Mary twelve, (2fr. by whom, 
&r. and who neither, ts^c. to recognize, (^c* becaufe as 
well, to'r. 

Collins veffus Blantern. C, B. 

npHIS cafe was well argued hd Hilary term by Serjeant Nar^f 
^ for the plaintiflF, and Serjeant Glynn for jthe defendant, and 
in this term by Serjeant Burland for the plaintiff, and Serjeant 
Jephfon for the defendant. 

On the Gde of the plaintiff it was inGfted, that the condition 
of the .bond being fingly for the payment of a fum of money, 
the bond is good and lawful; and that no averment fhall be 
admitted that the bond was given upon an unlawful confidera* 
{ion not appearing upon the face of it, and therefore that the 
fpecial plea is bad . Upon the 6rft argument thefe cafes were 
ated for the plaintiff, Carth. 252. Comb. Tbomfon v. Harvey^ 
Lady Downing v. Chapman^ C. B. Mich. 6 Geo,-2. (now depend- 
ing in error in JB../J.) i Leon. 73. 203. Jenk. 106. Carth* 300, 
Comi}. 245. Entpfony.BathurJl^ iMpd. 35. Hutton ^2. VenW^'^l^ 
Cro. Jac. 248. 

Tor the defendant it w^ infifted, that the averment of the 
wicked and unlawful coqfideration of giving the bond might 
well be pleaded, although it doth not appear upon the face of 
the deed ; and that any thing which (hews an obligation to be 
yoid, may well be averred, although it doth not appear on the 
face of the bond, as durefs; that it was delivered as an efcrout 
to be delivered upon a certain condition to the obligee ; infancy^ 
coverture^ or upon a ftmontacal contraB^ maintenance^ &c. and 
although it is faid» there is a difference oetween bonds being 
void at common law, and by ilatute, yet it is otherwife ; for the 
common law was originally by ftatutes which are now not in 
being: The general rule that you cannot plead any matter 
dehors the deed, doth not apply to this cafe ; the true meaning 
of that rule is, that you cannot allcdge any thing inconfifte nt 
With and contrary to the deed, but you may alledge matter 
cohfiftent with the deed : The bond in the prefent <fafe is for 
the payment of money ; the plea admits this^ and the. averment 
alledges Ujpon what confideration that money was to be paid, and ' 

ip^erefoit is not inconfifteht or coqtradi&ory to the condition 

<4 
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M tht bond ; this rale of pleadii^ applied to Ae eite of 
Jhmoff iurrfsj coverture^ infancy^ &c., is on the fide of the do* 
imdant in this cafe. In bonds not to follow a trade the defend* 
ant majr arer the confideration to avoid die bond. Dmummg t. 
Chapman is not like this cafe ; that was an atennent contra- 
dt^lory to the condition of the bond« and amounted to a dle- 
feaiance ; the prefent conditbn is coniiftxsat with the condition^ 
which is for payment of money, and only fliews the bad con- 
fideration upon which the money was to be paid. 

Upon the firft argumcnft the Lord Chief Juftice broke the cafe, 
and faid that this was very different from the cafe of hady Dwon^ 
ing Y. Chapman^ and therefore he would confider it wholly inde- 
pendent thereof} and faid, as lie was then advifed, he thought 
there was no difference between an a£^ being Toid by (tatute or 
by the common law \ that the principle the judges heretofore 
hare gone upon for making the diftinaion (in the books) is not 
a found one ; for wherever the bond is void at law or by ftatutei 
▼ou may (hew how it is void by plea, and that in truth it never 
, had any legal exiftence* That the ftatute law is the will of the 
legifiature in writing ; the common law is nothing elfe but ihih 
tutes worn out by time ; all oiq: law began by confcnt of the 
legifiature, and wnether it is now law by ufage, or writing, it is 
Ae fame thing : a ftatute fays fuch a thing mall be avoided by 
plea ; why therefore may not a deed executed upon a confider- 
ation againft the common law be avoided by plea ? In dunfs^ 
frmwfy infancyy covcriurey &c. the plea difcloies that in truth 
. there never was any obligation, llie prin ciple, upon^ whtch 
I courts of juftice muft gOy is, to^enrofcc'thejpcnoYinsoi c ^jpf^ 
contrafts not injurious to lociety i._and it would be sSfuSTtolay 
that a court of juftice fliall be bound to enfoxre'conttiER^iir* 
ftnious to, arid againft j^if pgbl^^^ No man * fliill ICidttie 

^ imoa- cuui t ytid' Uy","^* give me a fum'*oT^mdney which I defire 
•* to have contrary to law ;** there can be no doubt but that the 
compounding a profecution for wilful and corrupt perjury bi 
very great offence to the public, and whether it was bettre en 
fbme perfons who are ftrangers to diis aftion, it is not material. 



Dr. & Stud. Baihurfl J. (upon breaking this cafe) faid, that the cafe ciLalj 
i». — . .... 

•Vent. 10; 
Codb. 19. 



'*! Dowmng V. Chapman was not like it, 

•Vent. 107c * ' 



Gould], (upon the breaking this caie) faU, that he ^fiered 
with the reft of the court in the judgment given inLadiD^vuun 
v. Chapman^ and that upon the whole of that cafe he thougjbt 
the averment tliat the bond there given waf upon a Hoicked eon- 
fideratjon, ought to have been admitted. He faid .that if tbii 
cafe at bar had been upon a (imple ooiitra£l. the const would not 
have hefitated a moment, but would ISltve given. ju4gtt^t that 
it was bad y and Iball the court faA£kii^ a deed made c^||oa a 

wicked 
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Itisk/^'t onfideration becaufe it is fealed ? To have a deed, whkSi 
Might CO be for a man's good, turned to evil purpofes, he thought 
Htj wrong, and that there was no diftinAioDy whether a deed 
?e void at law or by ftatute.' 

Upon the fecond argument of the cafe at bar in this term, the 
Lerd Chief Juftice delivered the opinion of the whole court 
[smd pronounced judgment for the defendant) to the following 

Lord Chief Juftice Wilmot^Vout queftions are to be con* 
Gdered : 

ly?, Whether it doth not appear from the fails alledged in 
the fecond plea, that the confideration for giving the bond is an. 
illegal co nGderation ? 

li/, Whether a bond given for an illegal confideration is not 
ekarly void at common law ab initk f 

3 J, Sttppofing the bond is void, whether the h£i^ difclofed m 
the |rfea to fli«w it void, can, by law, be averred and fpecially 
pleaded? 

4A&, If they can be pleaded, then, whether this fecond plesi 
i» duly,, aptly, and properly pleaded ? 

I. As to the firft queftion, it hath been infifted for the plain* 
tfffy that he was not privy to the bargain and agreement, fo (as to 
him) there appears to be nothing illegal done by him. But we 
ans all clearly of opinion, that the whole of the tranfa£lion i» to 
be eonfidered as one entire agreemmt \ for the bond and note 
ars both dated upon the fame day, for payment of the fame fum 
nf money on the fame^day \ the manner of the tranfa&ion was 
le gild over and conceal the truth ; and whenever courts of law . 
Ibe fuch attempts made to conceal fuch wicked deeds, they wall 
trafli away the eobwebvarnifli, and (hew the tranfa£tions in theiv 
tme light* This is an agreement to (lifle a profecution for wilful 
and corrupt perjury, a crime moft detrimental to the common* 
wealth ; for it is the duty of every man to profecute, appeat 
againfti and bring offenders of this fort to juftice. Many felonies 
afe not fo enormous offences as perjury, and therefore to ftifle a 
piDfecotion fbr perjury,, feems to be a greater offence than com- 
pooddirig fome felonies. . The promiffory note was certainly 
void I tmat right then hath the plaintiff to recover upon this 
tend, which was given to indemnify him from a note that waa 
void ? They are both bad, the confideration for giving them 
being wicked and unlawful. 

ir. ki to the fecond point, we are all of opinion that the b'tAid' 
ll-Ytiitf (A imth, by the common law, by the civif law> iftofal law^ 

and 
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tnd all Itwt whaterer ; and it bfbhdd by aH writers w hitfoe rg ! 
itpiMi thif lobjcd, accept in one paflage in GrtCnv, Bk, % tap. 1 1. 
^^. t)* wlKre I think he \% gready mtftakeii, and difiers from Pvf^ 
ftndorf^ lib. 3. cap. 8. ^^ 8* who, hi my opinion, convids toe 
doAnne of Grotiits. In JmJUn. Infii. Kk. 3. /ir. 20. de turpi 
eauja^ feB* 23* S^j^ turpi ex eaufa promiffrnm e/t^ vduttji qms bo" 
micidium vel facrilegium fi faftyrum prrnnttat^ mn valet. And 
Vhtiius^ in his commentary, carries it fo far as to fay, you (haD 
not itipulate or promife to pay monej to a man not to do a 
crime, 8i quit pecuniam promferit^ nefitrtum aut c^dem faceret^ out 
fuh conditioner Ji nonfecerity (tdhuc dicendum^Jlipuiationem nuiGuseJi 
moment it cum hoc ipfum flagitiofum eft^ pecunium paeifci quofiagcHo 
edfftineas. Dig* lib. i. ///• 5. Code^ lib. 4. //'/. 7. to the fanie point* 

This is a contradi to tempt a man to tranfgrefs the law, to do 
that which is injurious to the community : it is void by the com- 
mon law \ and the reafon why the (Common law fays fach con- 
tracts are void, is for the public i^ood. Toujbali not jtpmUtefir 
iniquity. All writers upon our law agree in this, no polluted 
I hand Ihnll touch the pure fountains of juftice. Whoever is a 
narcy to an unlawful contra<^, if he hach once paid the money 
ftinulatcd to be paid in purfuance thereof, he fliall not have the 
help of a couft to fetch it back again, you (hall not have a right 
of action when you come into a court of juftice in this uodem 
manner to recover it back. Procul 0/ procul efte prvfoni. See 
Iki^. \S Stud. Jo. I :. and ckap. 24. 

j|« The third point Is, \V!ietIier this matter can be pleaded) 
tl IS objet^ked againd the defendant that he has no remedy at 
law, but mull go and fcek it in a court of equity : I anfwer, we 
*Tt upi>n a mere point of common law, which muft have been a 

SuelUiMi of Uw, long before courts of equity cxercifcd that jo« 
ifdiillkm which we now lee tbem cxerciic ; a jiirifdi&ioivvriiiph 
nevrr wouKi have fweUcd to that enoaDous bulk we now ice, if 
the iih)^« <^ the coorrs of oMmnon law had been andently as 
liberal as they have been in U»r ciaies: to £ecd the defimdaof 
tn this cate imo 4 coon of c^uin^t is to iay there never was any 
reiMCsIt «t law j^oinft fvdi a vncW oootrad as tbb is: we aU 
Imniw wKeta iKe 0)uitv fvan of cbe coan of Chanocry bqgan. I 
Am^M Kat< been ettitsidv kcry it sUs case kad f 
ItiNMsW at <s>siiM«o« Uw% ^Jf AwB.***^^ ^ 

IVh^ \NktV4L «s i)MSC«Miiie beidR ^ orat oe ssw, k is Car die jtiiJk, 

ff^\ iHm iSe iv^aift^o law A»md ladk iSkb and fbe idicL 
^w a>viii^ t)M^St dui: KTflKS^ ^nc wasaodCMfaed away 
M iXmM^ii^ %« t>«t )«K(^ ^x iW o iflwn i mi 2cw oaoo^ ml &tf 
%>^^iw» ^ 4>t>*^ Vkfv^ r.K!K W ^lie >a%cs icc , iif i i lj afyiyin 
iW y^^^Sf^'i <>: ^)ic vNMMbCc: kw^ )k ^eax^ sao mmnmij g»- 
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^it&fd as a maxim f that the law will not endure a fa£l in pah 
dehors a fpectaky to be averred again (I it, and that a deed cannot 
be defeated by any thing lefs than a deed^ and a record by a re^ 
cardy and that if there be no confideration for a bond it is a gift. 
I anfwer, that.the prefent condition is for the payment of a fum 
of money, but that payment to be made, was grounded upon a 
Ticious confideration, which is not incon{](lent with the condition 
of the bond» but ftrikes at the contradt itfclf in fuch a manner as> 
fiiews, that, in truth, the bond never had any legal entity, and if 
it never bad any being at all, then the rule or maxim that a deed 
mud be defeated by a deed of equal (Irength doth not apply to 
this cafe. The law will legitimate the (hewing it void ab initio^ 
and . this t:an only be done by pleading : nothing is due under 
fuch a contraA, then the law gives no aft ion, the debitum never 
exiftedi as muc]\ as if it had been faid it (hall be void, becaufe 
there is no debt : but if this wicked contraft be not pleadable, it 
will be good at law, be fanftified thereby, and have the fame 
legal operation as a good and an honeft con trad, which feems to 
me molt unreafonable and unrighteous, and therefore, unlefs 1 
am chained down by law to rejeft this plea, I will'admit it, and 
let juftice take place. What (Irange abfurdity would it be for the 
law to fay that this contraft is wicked and void, and in the fame 
breath for the law to fay,, you (liall not be permitted to plead the 
fa£la which clearly (hew it to be wicked and void. I am not for 
ftirring a (ingle pebble of the common law, and without altering 
the leaft tittle tliereof, I think it is competent, and reaches th« 
cafe before us. For my own part, I think all the cafes upon afts 
of parliament, with refpeA to making bonds, ^c. void, do warrant 
the receiving this plea and averment ; there is no direftion in 
fuch aAs of parliament given for the form and manner of plead- 
ing in tbofe cafes \ the end direfts and fanftifies the means : I 
think there is no difference between things made void by aft of * 
parliament, and things void by the common law : (latute law and 
comn»on law both originally flowed from the fame fountain, the 
kpjlature s I am not for giving any preference to either, but if to 
either, I ibould be for giving it to the common law. If there had 
ever been any idea or imagination, th9t fuch a contraft as this* 
oonld have flood good at common law, furely the legiflature 
would have altered it. There has been a diflinftion mentioned- 
between a bond being void by (latute, and at ^common law \ and 
it is faid, that in the firft cafe if it be bad, or void in any part, tt 
is void M Mqi but that at common law it may be void in part, 
and good in part, but this proves nothing in the prefent cafe. 
The judges formerly thought an aft of parliament might be 
eluded if they did not make tiie whole void, if part was void. It 
is (aid, the ftatute is like a tyrant, where he comes he makes alL 
▼CMdy but the common law is like a nurfing father, makes only void ' 
that part wher^ the fault island preferves the reft, i Mod, 35)36. x Ler. 209. 
The cafe of a fimooiacal coatraft may be reached |^ a plea ; this Hird. 464. 

proves 
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proves the contraA in the prefent cafe is to be afoided at 
mon law.' The two cafes in Leon. 1 fct one againft the oAuetf 
and lay no ftrefs lipoii cither; infancy^ coverture^ durefsf Bcc apply 
dire^ly to this cafe } the plea (hews a fad, which IF drvc» the 
bond never had any legal exiftence at all : as to a bond being a 
gift, that is to be repelled by (hewing it was given iipoa a bad 
confideration ; you may thereby repel the prefumption of dom^ 
tion. It has been objeded, that the admiffion of fnch plea as the 
' preiient will ftrike at fecurities by deed ; the anfwer is, that fnch 
a plea in the cafe of infawj^ gaming^ dur^s^ Bee. &c* is admiffiUei 
what is the plea of mn eftfaSum? Kinety-nine in ode hondied 
of them are fdfe \ why then isfneh a pbi to be received, and not 
the prefent plea ? I fee no reafon why. I want no cafe to warrant 
mj opinion, it is enough for me if there be no cafe againft me, 
Slid I think there is not. In i Hen* 7. 14* 16. >• Brian was then 
die Chief Juftiee, and his opinion tlvrte k founded vpon what I 
have now faid : Bfietn fays, *^ I do not fee in any cafe in the 
<* world how a man can avoid a fpcdakj bj a bare nmterof ' 
Cffo. Elk. M fn^ concerning die fame deed, if^ W tbai fbi deedmngmd 
J«^^of. ^ ^ the <mmneneemen$ i*" but the prefent deed waa ncv«r gMl. 
Moor 564. M9$r 564. is a fimoniacal contraA pleaded to a bond, lAoA 
was held a bad plea, becaafe/ivMNry was not tbm umM ere d is 
contrary to our law, but at this Avfyjimorty hehig agaiftft mrtaW| 
ftich a plea would be good. The cafe in CmA. iif • is notUag 
but an Mter dl3um of a judge, to which I pay very little rqpvL 



4« As to the fourth point, I think, the plea is rig ^ 
and concludes very properly in faying, ^< And fe thf liiid'bMl il 
*^ void." It feems to me that n&n e^foBum could not hive beat 
properly faid at the condufion of this plea after the fpeeirf malM 
ter before aliedged ; mn efifaBum means nothing but that, ^ t 
^^ did not feal and deliver the bond \^ and why nm §ft fathm 
nay be pleaded by nfeme covert I do not clearly fee the wafea, 
ttolefs the law unites the hulband and wife fo clofely, tluft irooiH 
fiders them as one and the fame perfon, fo that flie witkMt the 
hti(band cannot execute the deed* If two be iointly bdiind, Md 
only one fued, he cannot plead nvft ejifaftum, but oag^t to ptoMl 
that another was bound with him. 5 jR^. tip. #• h. It iiMf 
to tell the party what is your defence, upon #ttat poiiHf yoV JMT 
your cafe : I think the right way is to conclude the plei i^il ti^ 
Andfi the faid writing Migatory is void, a kcCy^C. and fe» ptif 
judgment if the plaintiff ought to have his aAtony Mr. Ind dd'tfof 
fee how he could fay non efifaBrtm^ when he fealed the deedTt 
but fuppofing the plea might have been ntote aptly coneluddf 
yet it is well enough upon a genetal demurrer, as tms isr aiKi-#tf 
are all of opinion that judgment muft be for the defendMt ) tiM 
the averment pleaded is not contradidory, but etptanavotyef tiMf 
condition } that the bond was void ah initi^ aftd never YaA tt/f 
esiftence.. Judgn^nt for the defendant ^M^Mr^rnMr. 
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tjhamfceriyp verjfust>t\anve. C, R w/A*W^ y^P^ 

v^TION upon the cafe for M^ork and labour done by the a credttd^ 
plaintiff, for the defendant, upon the general iflucj. tri<4» '^cepu m 
iLord Chief Juftice Wilmot. At the trial it appeared in JJJ^jJ^^ 
ice that the defendant being indebted to the plaintiff in bit debtor. 
for work done, the defendant gave the plaintiff a note or »pon » third 
ht upon one Heddj^ whereby the defendant dcGrtd Heddy to J^dTfum*** 
r.thc plaintiff a jfew days after dite t8 /• for value received; of money ibr 
aiatiff took and held this note or draught four months, and v«fue re- 
applied to Heddy to demand the money of him ; Heddy af- J^^j*,*|; '^^ 
rds broke and became infolvent \ the note or draught not onreafonabie 
payable to the plaintiff CAjiw^^/y//, or order ^ the jury looked *'«« ^<^ 
it as not a negociable bill of#xchange or draught, and found [be^^uy' 
li£b for the plaintiff) damages 18/.9 contrary to the direc- and the pj. 
and opinion of the Lord Chief Juilice ; and therefore it was ^^J\"^°, 
noved for a new trial without payment of cofts. ^^^^ ^ 

comes in- • 

id'^ijf It was objcaed for the plaintiff, that ttiis is not a ^*"*^''^ '• 
exchange, becaufe it is not negociable ; that it is of the very ovro^ofir' 
e of a bul of exchange to be payable to fuch a one, or order, though dila 
icrcfore the plaintiff fliall not lofe the value thereof, as he ^'^^^^^.J^^. 
LlMTedone if it had been negociable, by reafon of his exchange or 
ig it fo long without demanding the money oV Heddy s negotiable. 
That the plaintiff was no more than a fervant or agent to 
:feiidant in this cafe, and could not receive the money for 
rn i&fc. As to the firft obje£lion, we think it is not neceffary 
s cafe to give any opinion, whether this be a bill of ex*^ 
;e or not, becaufe we are of opinion that when the plaintiff 
t^ and took from the defendant this note» draught or order 
JUddy for iB/., to be paid to the plaintiff for value receiv- 
tc plaintiff acquired an intereft in the 18A, and if he had 
ed it of Heddy ^ he would have received the fame for his own 
nd not for the ufe of the defendant the drawer^ the plain* 
y accepting tliis note or draught, undertook to be duly 
>L. 11. . A a diHynt 
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diligent in trying to get the money of Heddy^ and to apprife the 
defendant, the drawer, if Heddy failed in pajment ; the plaintiff 
fubftituted himfclf in the place of the detendant the drawer, 
who has been deluded into a belief that the plaintiff had got the 
money of Heddy. The common law detefls negligittee and laches; 
there is no rCfifon applicable to the cafe of hollaing a IjiU of ex- 
change, that is not applicable to this cafe ; the plaintiff by hold- 
ing this order four month3, hath difchatged the defendant of bis 
debt,' and credited Heddy in his (lead and place : if this verdid 
ihould (land, it would be mifchievous : if a jury can (ay thtt a 
man may hold fuch an order or draught as this is ten weeks after 
it is due, they may as well fay he may hold it ten years. Heie 
tppears to be grofs negligence in the plaintiff, and we think the 
jury (hall not pronounce the law in fuch a cafe as this is, and 
therefore there muft ba a new trial uppn payment of pofts* 
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Walton verfus Kerfop and another. C B. 

REPLEVIN : The plaintiff declares for taking his cattle ifl 
Market-JIreet ward \ the defendant pleads the general ife 
Hon cepit modo is^Jorma. This caufe was tried before Mr. Julfice 
Gould at the lalt afiizes for Northumhrland^ when the phiatif 
proved that the cattle were in the cuftody and pofleffion of the 
defendant at MarkeUjireet^ where he was driving them to lb 
pond ; the defendant proved that he firft and originally toak 
them at Hardball in the parifli of Warden^ and was driving than 
through MarheUjlreet unto the pond. It was infift#d it tfce 
trial, that the plaintiff had not proved his declaration^ that A« 
cattle were taktn 2X Market Jlreet^ as it was alledged thcroBj 
for that the defendant had proved they were firft taken at anodwr 
place, vi%. at hardball \n the parifli of VlTardm. There wall 
verdi£l for the plaintiff, fubject to the opinion of die court: 
Judgment for the plalnt'E 



ScTJeafht Gh^nn for the plaintiff infiRcd thatlfcc plaintiff had 
•well prorcd the talmg at Mttrktt'-Jh'eetj as laid in the declaration, 
for^he proved the cattle were there in the defendant's cuftodjr ; 
^nd although it may be true that the defendant originally, took 
them at Hardhall^ yet as he the plaintiff was unable to prove 
the taking there» it would be very unreafonablc and inconvenient 
if he was obliged to lay the taking there. That the defendant 
ought ro have pleaded in abatement, and alledged that they were 
bben at HardhaH^ abfque hoc that they were taken at MarJut^ 
flriety upon which the plaintiff might have taken iffue, or coh- 
fefled the plea, and juftified the taking at Hardball^ and driving 
them to Marht'flrtet towards the pond ; and he infided that 
wherever the de/endant has the cattle wrongfully in his cuftody, 
that is a vnrongful taking at that particular place ; as in the cafe 
of Iftrceny committed in one county, and the felon flics with the 
goods into another county, it is a felony in both counties, and he 
may be tried in either county. 

Serjeant Burland for the defendant inllfted, that upon the plea ' 
of }rton ceprt ntodo eifirma^ the defendant may prove the taking was 
lit a different place from that laid in the declaration -, and for that 
purpofe cited Johnfin v. TVoltyery i Strn. 508. 2 Mod. 199; 
Anmfta. by Lord Iforth C. J. If the plaintiff alledges the taking 
at A.y and they were takeh at 5., the defendant may plead non • 
ctpH modo ^formoj but then he can have nonreturn, for if he 
Would have a rttorn. hahendoj he muft deny the taking where the 
plaintiff hath laid it, and alledge another place in his avowry. 
He alfo faid, that in replevin the firft place of taking is the only 
tnaterial place, and mud be laid in the declaration, and it is not 
like the cafe of larceny above mentioned. 

TVilmot C. J.— At this' day it is very clear that the vill and 
place where the cattle are taken muft be laid in the declaration ; 
if there is no place defendant, may demur, but here is a place 
laid ; and it was proved the cattle were in defendant's poffcffion , 
therms and though originally defendant took them at ancthet • 
place^ yet if he took them wrongfully at firft, the wrong is con- 
tinued to any place where the defendant has them, i ^tra, 50B. 
is Only a cafe at mji prius^ and 2 Mod. 199. a di^um of Lord 
North; and neither of thofe cafes are like this, for herp is a fuffi- 
eient proof (in niy opinion) of the plaintiff's declaration, to wit, 
that the cattle were taken at Marktt-Jlreet. This cafe is very 
clear; and like the cafe mentioned of larceny^ the wrong contiaues 
wherever the defendant has the cattle ; and I am quite fatisfied 
the defendant's evidence was irrelevant and immaterial on this 
iffuQ and ought not to have been admitted, unlcfs the defendant 
had pleaded in abatement. And of this opinion was the whole 
courts and the pojlea was ordered to be delivered to the plaintiff. 

A a 2 See 
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See Cro. Eltz. if 6. Hob. i6. Moor 678. See the cafe of fi^/y 
T. Parhburfti anU^ Trin. 2X {5* 22 Geo. a. cited hjBmiburfi J. 

Rde, on the Demifc of Hamcrton verjiu Milton and 
others. C B. 

What aa of 'T^ H IS wat an eje£ioient for lands in Torljbire: the jury founi 
»p»^«|^*^ * fpccial vcrdift, which ftaied yerj long deeds and confcf 

coofideration ^TiCCfjftttes/ur conctjftt^jur conufance de droit come f«, &c. jcc. &c 
torupHoict containing feveral hundreds of copy (heets, which was argoed 
limiittioa j^j^,^ at ^hc bai-^ an^i jn t^jg t^rm the judgment of the ecmrt was 

r^tJJcTtie. g'vcn by the Chief Jufticc. 

ment by way 

tothr'<!^D^. Lord Chief Juftlce Wilmt—Tlic qucftion in this cafe b a te^ 
cr br'Jh^fl?" A^o^^ onc, but It is fo involvcd and covered by the length of dris 
of tbe in- fpecial vcrdift, that it is more difficult to find it out than to dc- 
tended huf- terminc it. This (hameful prolixity puts the parties to an unne- 

band, e'deft -. ••■i '^ ^ iT ^ t- * • t- f 

fonof tbat cclTary and immoderate expence^ and therefore W was that n;^ 
farciiu reftrved were firft introduced inftead of fpccial Tetdias; b^it 
furely fpccial verdicts may be drawn out and dated as fhortly as 
cafes for the opinion of the court } I therefore recommend it to 
gentlemen who have the drawing of fpccial rerdt^^ to fbtte 
them as fliortly as poi&ble, and if they (hould have any doubt 
whether they are fully and fufficiently ftated, and the fads fbttnd 
be properly infert^d, the judge who tried the caufe will always 
be ready to lend his affillance, in order to prevent tlus moft 
(hameful prolixity, which is a fcandal to the profeffioo, and totlie 
law itfelf. I have often thought of, and. been griered at tlrii. 
matter, and therefore was determined to mention it poblidy, to 
prevent it for the future, if it poffibly can be done ; and I can iee 
no reafon why it may not, as the judges diemfelves, I am fore, 
will all be willing to af&ft couofd in fo good a work. 

The cafe is fingly this— ^oi/i Hamerton in 1706 being feifcdifl 
fee of the lands in queition, and at the fame time bavine; a mother 
living, who had an annuity of 50 /. ifluing out of the whde lamis, 
and John having two brothers, Thomas and Favafor^ Joh^ being 
about to be married to Mary Kelly^ his mother prerious to die 
marriage confents to part with her fccurity upon the vfboU bndi 
for he> annuity, and to take, inftead thereof, a fccurity for Ac 
iCame upon pari of the lands ; and accordingly flie and herfiud Iba 
John (the mtended hufband) join in a fine to deliver the idiok 
iand^ f: om the faid annuity ; and in confideration of the marnatCf 
and a pert on of 1300 /., and of the faid grant and rcleafeof die 
faid annuity, John Hamirien conveys to trudecs that they (hooM 
pay 50 A pt^r ann. to the mother, out of part of the lands, for kef 
lifcj thcu as to the whole of the lands to the ofe of John Hamir* 

m 
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Ion for lifet remainder to truftees to prefcrve contingent remain** 
ders, remainder to the firft and every other fon in tail male, re-* 
mainders to Tbomat Hamerton and Vavafor Hatnerton feverally 
ont after the other in tail male in ftrid fettlementy remainder to 
the daughter and daughters of the marriage of John Hamerton 
and Mary Ktllj^ remainder to John Hamerton in tee. 

There was no iffae of the marriage : afterwards John Ha^ 
mert§n mortgaged the eftate to Moniton, and acknowledged a 
fru to him fur amcejjit / then Monkton purchafed of John Ha* 
merion for a valuable confideration in fee, and took a fine from 
him ySrr eonu/ance de droit come ceo^ &c, and John Hamerton died 
without iflue ; but Thomas Hamerton his brother has left a foil 
Vmvafor Hamerton the leflbr of the plaintiff, a very poor man, 
(who it is £aid was or is a common foidier}. 

The Cngle quefUon isi Whether there is a good and valuable 
CQofideratiou to fupport the limitation in the fettiement to ^ho^ 
mas Hamerton, the late father of the leflbr of the plaintiff? or 
whether that limitation is merely voluntary under the ftat* of 
27 EHz* cap. 6. and bad againit a purchafer for a valuable coa- 
fi4eration ? 

I am very^clearly of opinion that this fettiement Is fair and 
honourable, and that there is a good and valuable confideration 
tp fupport the limitation therein to Thomas Hamerton, the late 
hther of the leflbr of the plaintiff, and that it is quite out of the 
it^t. 27 ESz» c. 6. which was only made againft covinous and 
frauduJent conveyances^ and which makes the parties avowing 
foch fraudulent conveyances criminal i whether the purchafer 
for a Takuble conGderation had notice of this fettiement or not, 
is not material (I think) in this cafe ; but if he had noticCi I am 
dearly of opinion that the purchafc is fraudulent. 

The whole of this queftion turns upon^the mother's joining 
in the fettiement : the friends and relations of Mary Kelly, the 
inten4ed wife of the marriage, (mud be fuppofed to fay,) to the 
mother of John the intended hufband, <* Mary (hall not marry 
^ your fon unlefs you will give up, or take off your annuity from 
^f the nuholc of the lands, and let it be chaiged upon 9Lpart 

V riiereof; the mother anfwers, if you want my afliftance you 
'< (hall pay for it, that is to fay, you (hall limit the eftate to mf 

V younger fons^ in prefeience and priority to the daughters of 
*.* the marriage in failure oC iffue male ;^ this is a good con(I« 
deration to- John the fon Tand the quantum is not at aU material) i 
Ikc purchafes his wife by nis mother's concurrence. 
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But it was obje£led that J^hji was feifed, and cpifU han madt 
the fettlement without the mother, and that in truth no veal or 
;!rood confiJeration moved from her at all, for that (he (UU bad 
her annuity charged \xpon part of the lands s io anCwor to thisi. 
the applying to the mother (hews that Join Hamerton coold not 
have made a fcttlement agreeable to the lady's fiiends withoot. 
the mother ; and I am of opinion that any confideration givea 
by the mother would have made her a purchafcr for her- youoger 
fons; by the limitation to the daughters of the marriage, after 
thai io the two brothers of Join Hamerton^ it is plaia the mother 
intended her fons fliould be preferred to the daughters of the 
niarriage : and this is as pbin to me as if I had heard the motlier 
fay, *'.I will not part with my annuity fecured upon the fiM 
f* landsi and take a fecurity for it upon part of the laads, u^Ieft. 
«' you will prefer my fons to your daughters •," the fettleipcDt 
can have no otlier meaning, and any confuieratipn moving from 
a. parent to a child is good. The whole court were of the (amc 
opinio^, and judgment was given for the plaintiflF. 

* The followio; (latement of the forcKoinf cafe hu been coBnanicitf^ to k ii« 

fcitei in iHe prclcai edi:4oa« It »iU be tbuad much foUcTy and idqr cs^cicai tt tb* 
puiAt derermincd. 

Roe, on the Demife of Hamerton ver/us Mitton & al. 

[Tried be/ore Bathur/f, at the Summer Affixes, 6C«. 3.] 

SPECIArL vqrciia (Uted, that Jjih IJamtrtm beiag feiicd ia Ae by kale and nkifti 
ty and aS Jantuiry i7o6> (whereto Franca his motbety who had a Rnt«chaigl tf foil 
fir ar.it, iffuing out oX all the edatea for her life, was a party,) reciting that a BUrnl|9 
was ihortly to be h&i between J0km Hamtrtcn and Mury Keiff^ party thereto } aid tbiC' 
Fi-tfMcfs the xnoLher, for the beurr enabling him to ietde a joincorc «a the wife» M ^ 
another indenture, reieafed her rtnt-chargej the (aidy«^« U4murtmi% in confidMllaiil 
tKe marriage to be b^d» and of a marriage-portion, and for (itttling a joiotufc oa tbe 
wife, and ihat the ellates might coniiaue in the name and blood ofyokw Htrntnth ^ 
Ivi fecuiing portions for jouoger cbUirea, and in confidcration of 51* paid taJUf 
JlstxcTt.H by FraKCfs, and in confiueratioo of the faid grant and releaii; of tbi ^ 
icot-charge of j;c /. and for divers other good caufes and confideratioiB, gtanled lod 
lelcafed to troilees the premlfes in queAioo, to the ufe and intent that Fr^amflMaM 
have and rewe.\e a rent-chirge of 50 /. ftr mm, for her liie out of cotaift part of the 
premifcst And as to a.l the Uid prunifea fubjeA to the iaid rtnt-chaige to Cba oA of 
7^*a Ihmgrrtn for life, to truftce» :•> preferve, fife, to the wife foe her life, to tbefcti 
eft, fooiof the marrii^e in t^it-rau'.e; remainder to all and erery the foos efjUs 
Iid9:tr::a by ary other wi.e la tM'on.ale, remainder to his brother TAhmi KfiMMite 
life, xrma'.rd r to trutltes to piefi'i^s, (^c remair.der to the firft, &e, fonf of TWsmi 
in t^il-iraiU wi:h a Tike-rrn-aoder to Favajsr BawurteK^ another brother of y«K *^ 
to his u^ns ; lem^indrr to a 1 the daughters of ytkn Hmmertm in taU, remahidcrtabil 
own iljht hr.rs. The oatiij^e was hsd, and afxrwards ycha Hin^na and bil «^ 
'*r« n.;! hV»/i.v«« are /'«r«'4/lr Hsmtntn^ there being at that time no iffiie ci&i^^ 
th:iv, b% le^ie, le'icax, and fine, conveyed the premifes to Mmht'^^ under wlMitbc 
tVtrnUant claimed. J:.k^ H, died without ilTue; Miary his wife died ^ Thmm^ 
Vwiwg \u> uiic erfici.t wi:h a fon, «-/«• V^vajtr Ummirtm^ the Icfinr oif the |)Ibi*'i 
x^ho vUinied un^kr the fe:ticnxnr. The Icifor of the pUintJlf madeaaaOaaleMiJr 
aiut it was ita;c4 ihat U^ttt*^ a: 'Xt line of the fuidufe, had n^cke of thifcctie- 
fua4U. 

Sujcatf 
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'Soijeant N4rtt £>r plaint^ oMuie Cwo qoeflioni. 

^ I ft,. Whether the confiderAtion of marriafe aod portion does not opeittt ^> fubil:n» 
elate every part of 4 marriage. fetdemenu 

zd. Whether when an anceftor parti with aay confiderttion or bcne6clal ijitereff» ib «f 
to induce or enable the party fettling to make fuch fettlcmeot, the relation of fudr an-' 
ccftor claiming under facb fettlement is not to beconfidered at a purdiai^r. 

He cited jenkitu and Kemys^ x Ltv, 1 50. Hardrep 398. $ when the qaeftion belngy 
Whether a limitation to the bciri of the body of che huiband ihoold be good as to tbrinTutf 
of a (econd marftage ? and HuUy C. J. was of opinion that the con6denition of ihd 
marriage and portion applied to all the cftates raifed by the fettleeoentf and be cited the 
cafe of Ofgood V. Stfdtf % fVmt. 24.5. where a fpecific performance of marriage-artidety 
in favour of thd nephew of the hoiband, Wat decreed againft the heir. 

As to the fecond queftioil, be inSfted ^t the concvrrenct of the mother waa neccflkvf 
to enable the fon to make fuch a jointure as he chofe to m«ke. Tbtt the taking a left 
fecurity for her rent-charge wai parting with a valuible confidcfation, which fliould be 
applied to the'Hmitalron in favour of her yottnger font, for whom flie might be' fupp^t'd 
tt>.fUpulate» aod make that Umiution the condition of giving op her former rent-charges 

Serjeant Let for defendant argued that the only purpofe of the niother*t parting witH 
her rent-charge muft be taken to be the enabling her foil to toakc the fettleancoty bei 
caufe that is the only purpofe rec'ted in the fettlement; and Where one confideration i| 
czpreflTed, no other can be prefumfd. In the cafe of Bedford "t. Cihfottf 17439 Lord 
Bardwicke exprefsly laid it down, that where expreft confiderationt are named in a deed, 
and there are no general words, as *< for other good purpofei/* or the tike^ no proof cail 
b« admitted of any other confideration, though confift^nt with that wKlch it exprelTed* 
He laid thar in fad the mother paned with nothing, that her agreement was Aot riecef* 
Urf' Aeto the Arfl queftion, he faid that notwithftanding the cafes cited, it is oove 
fettled that the marriage and portion apply as confiderationt only -as to the hufband, wifc^ 
and UTue, and ail other limitations are ^audu!ent againft purchafert by ftatuie 27 Ei'm* 

H^ilimt C. J. faid, this is now fettled law, though often very hard ; that whatever 
leafons there may be to hold a contrary opinion, if the ooeftion was open, the court can-v 
not BOW go into it ; that the point had been carried fo far in conlhtidion of the ftatute^ 
that the voluntary limitations of a fettlement have been held fraudulent, even where the 
fiilrchafer had* full notice upon the ground thai what was void by the ftatute could not 
be of any ef&d. He faid that Lord tMlhot, in a cafe before him, exprefled great difla.' 
tisfadien at ihefe deterrainationa, and went fe far in oppofition to them, that the queftion 
being. Whether in a fettlement miade after marriage, by which a very large eftate was fet« 
tied,- the eonfideration whereof Wat an additional portion of 100/., the fettlement (hoold 
A0C.be confidered as volantary^- the portion being fo much out of proportion to it ? He 
faid he would not weigh confiderationt in diamend-fcales } that there wai a moral obliga- 
tion to provide for a wife and children, and he would not Aiffer the deed to be infrafed 
withdo^ine of voluntary eftatet* He feidit would be annfceflary, in the next argu- 
ment, to go into the queftion, Whether the confideraiion of marriage and portion ex* 
tend to any limitations beyond thofe to the hafband, wife, or ilTue } it being a fettled 
point that all other limitrions in the fettlement are voluntary in regard to thofe conflder- 
atlona. Of later times the courts have hud hcJd of. every twig of eonfideration to get rid . 
of thcfe determinations, in a cafe before Lord Hsrdvtkkey where a marriage fettlemeftt^ 
«fier provid:ng for the iilue of the marriage, had a limitation in favour of iifoe of a fu- 
ture marriage, on the faith of which the fecond wife married ; he inclined fo muchi 
■gainfl chefe determinarions, as to hold the limitation not to be voluntary. In the pre* 
ibit eafe there feems great reafon to believe that the limlta'.bns to the brothers mu0 havq 
beta a ftipulation on the part of the mother at a eonfideration of her giving op her rent' 
chaife and becoming a party to the fettlement, at there ate no other partiet who can bo' 
pivfumed to have made this fpecial itipulatfon in their favour ^ the giving a larger for « 
Jefe fecurity it a valuable eonfideration. And the court will not go one inch further in 
Jvoidiog foch limiutiont thM they are obliged to do by prior dettrminatlont dire^ly la- 
point, and will lay hold of very incoitfiderabic circutnftancet to gtot out of their mch. 

Th't term the qiieftion wat argued a fecond tiAie fer Tojhr and GtyMWy Serjemtt, an4 
V^ilikot C. J. delivered the opinion of the court. He faid he thought it a very clear 
cifr, and v/ithin a narrow cjmpaft^ the only point being. Whether the limitition to 

Aa^ lh« 
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fbe brother » void by the ftatatt of X7 £/«• at againft a f«i«liai«r for • vabiUe tm- 
(deraUon f That preTiout Co the ftatutc the Uw 4id ooC aToid my ftfits on the fTMa4 
o£ fuiiJ agaiiUi fabfequeot purcbaiiers, bot onlj fuch ai wen in fraud of a forar/ con. 
vey«nce. UpiM V. ^tf^/f, 0-0. £//«. 444. q he ibtute wai mode in fafoor of C^ 
feqiKnc purchaferi* paying a Taluable coofideration for their purchaliety aa aguoll p- 
fimt'whofe title is not fnpported by fuch coofideration. Maay Cftfiee have be?i defer., 
aiiood i thefe I do not mean to ihakc. The ftatute itfdf plainly (ktmt thu the ttqca 
which the legiflatuit bad in view waa coaveyaocea made with adual intent to ddinai. 
It confiden the pardea ai criminal ; and not only aToidi the ad, but it fobjedt the ef. 
lender, on coovi£tion| to imprilbnment for half-a.year» and to forfeit one ycar^ valae of 
the Undi) and thoogh theienrdyof titc Ui\% extended by conArvaion iafiavo«ref Wii 
/(<« porchafcn aj^ainit all voluntary convey aaceij yet, whenever ther^is any ibitef mi 
conttdcrarJooy it ought to taiie it oot of the aa> and all the ciia opoo it. 

The fettlemeot in this cafe, by the elder brother epoo the yoanger brother, ii ia cwiy 
jerpe€t fair, proper, honourable, and meritorioua ; aa between thunfelvet, it it cetuialj 
good. Aftd the point in ^oeftion now is, Whether it it fo likewiie i^ainft paicbifpi 
lor valoable poofideratioB. 

: At firft, feme pf the cafet inclined to extend the confideiation of mannage, abd the 
IBarriage.portiQO» to all the limitations in the lettkment, wbefc» from ihc aatve of 
the tranfa^ion, no fraud could be fufpc^led. But for many years back all tbc roam 
have agreed that ihe conQderatioot ihail apply ooiy Co the limitations of the Barris|ei 
' ia that whatfuever coUaierai limitations there may be, tiiey are con^dered, ai sgiiaA 
purcbafcn, to be merely voluntary. 

. Another queftion arofe fooo after the ftatofe, which was, Whetl^r notioe «f die 
Icttlement or conveyance at the time of the fubfeqtKot porchale Ihoold not t<ke tk 
porchafer out of (hs benefit of the (iatute ? This qoeftioo occnried five yean alter tk 
ftatute. Gatcib't Cmfft 5 Ci. 6o. And the court held, thar, n6twithteiding the osdce, 
the prior conveyance was abfolutely void j for that the purehafer bad at theteatiflw 
police of the ftatute, and knew it to be void thereby. This fettleoMat was folloved, 
and confirmed by many caies, ancient and modem. 1 believe, however, tM ■• 
cautious conveyancer ever did or ever will adviie hit client to purcbafe in the face tft 
prior conveyance, unlefs fome very particolar realbn made it convenkot or paiptf fee 
aim to buy the land. But I 4o not meap to impeach any of the caiSet ; it is dear tkl 
toch fettlementi, thpugh with notice, are fraudulcot at againfi pnrduiferi. 

In the prefent cafe, the limlutjon to the dangbtert of the marrii^e, fisbfe^ieett H Ac 

' limitations in queftion, is yery iqaferial, and diAinguiihet thit caie from all otbcr dit 

cafes on this ftatute. It ia true, indeed, that the iimitatioot of a fettkment asrf k 

partly good and partly void { but here the firft it good, the left kgood, and the Ibnv 

mediate one only it attacked. The ^fe muft be confideicd at if the daoghlns em 

now living, and if fo, the pur^haCer would be obliged, at the iaoK dme that be ces* 

tends the limitation to the brotl^ert is void, to proteA himfdf by tlsat limttatka a|«ift 

the perfon next in remainder. He would have an iniercft of a very fii%aJv natare, It 

%xift during the exiftence of the brothers oy their iflbe, and to expiic on the ftikitof 

fuch iiTue— A fee determinable. If tbe cafe had turned upon the eflled of the fi^ 

frquent good limitation, 1 wuuU have taken time toconfider, whether that Itnttaiita 

m-ght not give fome validity to the fpraBer one t l*be cale of Mei^^ and CMt 

, \ihich waa cited to have been before Lord ^vtbingtM, FAnmrf 1761, does not tfply 

' V thit difficulty. That wat a cafe upon articles : ^\\ that the tourt did was, to dccnt 

, them to be carried into executlbn, to accommodate the daughreri of tbe firft atrrbfl) 

- but not to fet afide any of the limitations at void. ' But thit cafe tacoa npoo the atel 

intereft. parted with by the mother, and the purchafer bat decided it againit hiafef, by 

'^taking the brothet^ paitics to tbe fine. The mother ceruinly gave np a greater sad 

' tccffptcd a lefi feeurity. Wh^t has ihe ip return for it ? to herfeljf aocfaings l»dkl» 

ijnleft tbe limiutions to her fooa arf fupported by that -confideratioo, fiM departs «idi 

^ iotereft, and derives 00 benefit whaifoever by the ieukmeot. The elder im st- 

ce1ve» a material benefit from her relca>e of the rent-charge, at tbe friendt of the i^ 

w«i|ld not confieat t^ the mairiage uplefs Ihe hfd a lecvrsiy for her jotintvre ckarof 

tveiy ot^er incumbtaoce. The mother very properly availa hfrielf of that oppeitgaiiy 

to. /lipu ate in favour of her younger children. The fuantmm of thia coifidcratioa it 

immaietial } what proTti (0 ff demonftratioii that iht U&itaiioiN to the biothert naft 
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iMve bsea ftjpaUted for by the mother is, the priority of the m to that of the tfaogh* 
tors.of the aoarria^e ) as it cannot be fuppofed jthat the hufliand or the friends of the 
•^ wontd hin^ fenfented to poftpont the daughter! to the brothers, if the mother 
Mid not niade it the oondition ^t her renouncing the fecaritj fte then hid* The 
afefl of S<9U tnd B«//, 1 Lev. 70. ind Ojgo^d t. Stn>ie^ are fttonf authorities to fop- 
wrt thtt idet^ that the mother would aot have coniefite4 if the limftatiaQi to her f(ib« 
ltd not been agreed on* But if no fuch cafe had before occurred on the ^ircufflftaecei 
if tbU cafe^ 1 Ihould haye been of the fiune opinioa* 

It is objeAed, that there being an exprefs c^fideration, anne othqr can be prefainefl, 
Bnt it may be anfwered, that the enabling the fon to make a jointurcy though a goo4 
ponfideratJon to bim> wu no confideration to her. The releafe of the tent-charge' is 
sxpcefsly ftatcd as one ^f the con6deratioas, and muft be applied to that only pm of 
^ fettiement in which ibe talcea any beoefic, «/ac. the ftipulacion in favour of her 
yvwiger children. «< Wherever the court fees any confideratioo moving from the pa- 
•< rent, ic %|piU not fonQder pmioiifonll to the children at voluntary, even againft pvr- 
^ chaiiprf.** Judgment for lefibr of' pb|inti£E« 



Bibbins & al, verfus Mantel, a Prifoner in the 
Fleet. G B. 

ACTION upon the cafe upon feveral promifcs ; the plaintifF Aftfrthem^ 
declared in Eofier term laft, and in Trinitj term laft ob- -^j"^"^*^ 
tained an interlocutory judgment, whereupon a writ of inquiry aUdlwIrdlnj 
was then awarded, returnable and executed in this prefent term \ ;be writ of 
but after the faid judgment, and the awarding the writ of in* *'JJ^j7^ fj^ 
quiry, and before the fame was executed, the plaintiff became comes « 
bankrupt ( whereupon it was now moved on the behalf of the.l>^rupg 
flefendant, that the writ of inquiry and inquifition taken thereon ^^t^^^Sm. 
might be fet afide ; for thai by the ftat. of Jac. i. of bankruptS5 Zmn naato 
the debt owing to the plaintiff is immediately veiled in the thebquirj 
affignees upon his becoming a bankrupt, and therefore jhey iI,5*SoS^ 
ought to have fued out a Jdn facias againft the defendant| to withS^t^ 
fliew caufe why they ihould not have had-a writ of inquiry of ^ ^^J' 
damages ; upon (hewing caufe, it was faid for the plaintiff, that [t'the^(wr«f 
the defendant is a prifoner, and will be difcharged hj fuperfedtat theiS^neek 
if the plaintiff cannot be permitted to proceed to final judgmeat;^ 
^ term, upon |hc writ of inquiry. 

Curia — ^We will cohGder this as a writ of inquhry executed by 
the affignees in the name pf the bankrupt, and the objediioQ ^ 
coming out of the mouth of the defendant is very unfavourable \ 
lieiides, the writ was awarded in laft term before the plaintiff 
was a bankrupt, and the inquiQtioq ought, in juftice, to be fup- 
ported, otherwife the defendant would get out of gaol, and the 
creditors diereby might be greatly injured, fo theTiiie muft be 
difcb^ed. Nota ; There is t;o cafe in the point to be found in 
the books; but the ftatute %i.Jae. i. <• 19. eoafts, that t^e 
l^ws againft bankrupts ihall be in all things lately and bene* 
jScially conltrqed for the relief of the erqlito^i 
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Slater 'Uer/us Baker and Stapleton. C B. 

Special »c- qPECIAL aftion upon the cafe, wherein the plaintiff declares 

^fe^nft ^^^^ *« AchnAjint Baker being a furgcon, and StapicU/iVi 

tfurgeoa apothecary, he employed them to cure his leg which had been 

and an aoo- broken and fct, and the callous of the frafture formed ; that in 

unS'fuUy confidcration of being paid for their (kill and labour, tsV. they 

difuniting undertook and promifed, (5*r. ; but the defendants not regarding 

*^h**^"' their promife and undertaking, and the duty of their bufinels 

ti't\^'^' ^^^ employment, fo ignorantly and unflcilfully treated the plains. 

after it was tiff, that they ignorantly and unfkilfuUy broke and difunited the 

^« callous of the plaintiff's leg after it was fet, and the callous 

formed, whereby he is damaged. The defendants pleaded not 

guilty, whereupon iffue was joined, which was tried before the 

Lord Chief Juftice Wi/moi^zud a verdid); found for the plaintiff, 

damages 500/. The fubftance of the evidence for the plaintiflF 

at the trial was, fitft a furgeon was called, who {wort that the 

plaintiff having broken both the bones of one of his legs, this 

witnefs fct the fame *, that the plaintiff was under his bands niue 

, weeks i that in a month's time after the leg was fet, he found 

the leg was healing and in a good way ; the callous was formed} 

there was a little protuberance, but not moft than ufual : upon 

crofs examination he faid he was inftru£led in furgery by his 

father, tliat the callous was the uniting the bones^ and that it 

was very dangerous to break or difunhc the callous afber it ^ai 

foraaed; 

Join taiiam an apothecary fwore he attended the plainti£f 
nine we^ks, who was then well enough to go home ; that the 
bones vruc Well united ; that he was prefent with ^e plaindff 
aud di^fendants^ and at firfl: the defendants faid the plaintiff had 
fallen into good hands ; the fedbnd time he faw diem all together 
tKe defendants faid the fame ;. but when be faw them together 
a third time there was fome alteration; he faid the plaintiff was 
tbenjn a* paffiori^ aild was . unwilling to let the defendnnts do 
aily.thbg to his leg ;. lie faid'he had known fuch a thing done 
as diftuiiting the ealloUs^ but that hiKf been only when a leg was 
fet very cpookod, but not where it was (Iraight, 

^ woman- called as a withefis fwore, that when the plaintiff 
came liofne. be- cotM walk with crutches^ i that the defendant 
Baitr {^t^n,to the p)a{ntiff<rs leg. an heavy fted thing: that hid 
teeth,, and would (Irmct^ or lengthen the leg^ that^ the defend- 
antsbrdkerthe kgagnitt^ and thoee or ifbur months afterwards 
ibc pfaintiff was fttU vtfjc iU amf^bad' of it- 
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The daughter of the plaintifF fwore, that the defendant Sfa^ 
fUUfi was fivd fent for to take off the bandage from the plaintiff's 
leg; when he came he declined to do it himfelf, and defired the 
other defendant Bak^r might be* called in te affift ; when Baker 
came lie fent for the machine that was mentioned ; plaintaff of- 
fered to give Baier a guinea, but Stapleton advifed him not to 
take it then, but faid they might be paid all together when the 
bufinefs was done; that the third time the defendants came to 
the plaintiff, Baker took up the plaintifF's foot in both his hands 
ami nodded to Stapleton^ and then Staplfton took the plaintifF's 
}e^ upon his knee, and the leg gave a crack, when the plaintiff 
cried out to them and faid, <* you have broke what nature had 
^ formed -^ Baker then faid to' the plaintiff, Tou mufl go through 
the (speratim ofeKienficn^ and Stapleton faid, we ha9e confulted and 
done for the bell. 

Another furgeon was called, and fwore, that In cafes of crooked 
legs after they have been fet, the way of making them (Iraight is 
by compreffion, and not by extenfion, and faid he had not the lead 
idea of the inftrument fpoken of for extenfion : he gave Baker a 
good chara£ler, as having been the firft furgeon of St, Bartioh* 
fne^*s hofpital for 20 years, and faid he had never known a cafo 
where the callous had deoiEfied* 

Another furgeon was called, who fwore, that when the callous 
IS formed to any degree, it is difficult to br^ak it, and the callous 
hi this cafe muCl have been formed, or it would not have given a 
crack, and faid extenfion was improper ; and if the patient him- 
felf had afked him to do if, he would have declined it *, and if 
the callous had not been hard, he would not hate done it without 
At confeot of the plaintiff; that compreffion was the proper 
way, and the inftrument ioAproper: be faid the defendant ^^^i^ 
was eminent in his profefTion. Anorl^er furgeon was called, who 
fwore, that if the plaintiff was capable of bearing his foot upon 
the ground, he would not have difunited the callous if he had 
been defired by him, but in no cafe whatever without confent 
of the patient : if the callous was loofe, it was pro|>er to make the 
extenfion, to bring the leg into a right line. A fervant of the 
plaintiff fwore the plaintiff had put his foot upon the ground 
three ot four weeks before this W2f3 done. 

The counfel for the defendants at the trial, for Baker^ relied 
upon the good character which was given him, and objefled 
there was no evidence to affeft the other defendwt Stapleton tiit 
apothecary •, but the Lord Chief Juftice thought there was fuch 
evidence agamft both the defendants as ought to be left to the . 
jury, as the nodding, the advifing Baker not to take the guinea 
offered to him by the plaintiff; befides, the apothecary firft pro- . 
jK>fcd fending^ for Baker: the plaintiff was in no pain before they 

extended 
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esctended his leg, and he only fent to Siapleton to have the hand« 
age taken off. The Lord Chief Juftice aflced the jury whether 
thby intended to find the damages againft both the defendaots I 
and they found 500/. againft them jointly^ and he (aid lie was 
well fatisfied with the verdid. 

It was now moved that the verdift ought to be fet afidc* bo* 
caufe the zQthxm is upon a joint contrad, and there is no evidenee 
of a joint undertaking by both the defcnd^ts : the plaintiff fend^ 
for StapUton to take off the bandage, who declines doing itj and 
fayS) I do not undcrdand this matter, you muft fend for a fur<- 
geon; accordingly Mr. Baker is fent for, who enters upon the 
bufinefs as a furgeon unconneded with StapUton^ who, it does 
not appear, ever undertook for any fkiii about the leg, fo the jury 
have found him guilty without any evidence. That B^thr has 
been above ^o years the firft furgeon in St. Bartholomew*^ hofpi- 
tal, reads leAures in furgery and anatomy, and is celebrated lot 
his knowledge in his profeffiop as well as his humanity | ;ind to 
charge fuch a man with ignorance and unflcilfulnefs upop the. 
records of this court is mod dreadful. All the witaeffes agreed 
Mr. Baler doth not want knowledge, therefore this verdid^ ought 
not to (land, tdlj^ It was objeded that the evidence given does 
not apply to this aftion, which is upon a joint contrad i the 
evidence is, that the callous of the leg was broke without the 
plaintiff's confent; but there is no evidence of ignorance or 
want of ikill, and therefore the adion ought to have bcec^ tref-* 
p^fs vi ^ armis for breaking the plaintiff's leg without hjs con^ 
lent. All the furgeons faid they never do any thing of this kind 
without confent, and if the plaintiff (hould not be content with 
the prefent damages, but bring another adion of trefpafs w (^ 
arifft/, could this verdid be pleaded in bar ? The courty without 
bearing the counfel for the plaintiff, gave judgment fqr him,. 

Curia ^iflr It is objeded, that this is laid to be a joint under** 
taking, and therefore it ought to be proved, and we are of opinion 
that it ought : the qucftion ^therefore is. Whether there is any 
evidence of a joint undertaking ? We are of opinion there is i 
Mr. Stapleton declines ading alone, but in concurrence with (Ir« 
Baker attends the plaintiff every time any thing is doncj ^od 
affifts jointly with Mr. Baker. This appears in evidence, and is 
fufficient, for there is no occafion to prove an exprefs joint con- 
trad, promife, or undertaking. When an offer is made to Baker 
of a guuiea, Stapleton fays, you had better be paid all at laft : they 
both attended plaintiff together every time, and Stapleton faid, we 
have confulted and done for the bed : when the plaintiff com* 
.plained of what they had done, Stapleton confidered himfelf as 
one of the perfons to join in the cure of the leg, for he put bis 
hand on the knee when Baker nodded, and then the bone cracked ; 
\i% is tlie original perfqn aiding in thi^ nut^r^ and there is 1^ 

|roan4 
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ground for this objcAion. When we confider the good chancer 
jof Saker^ we cannot well conceive why he a£led in the manner 
he did ; 1>at many men very fkilfixl in their profeffion have fre- 
quently a£led out of the common way for the fake of trying ex- 
periments. Sevei;^! of the witnefles proved that the callous waa 
formed, and that It was proper t6 remove plaintiff liome; that 
he was free from pain, and able to walk with crutches. We can- 
not conceive what the nature of the inftrument made ufe of ist 
Why did Baker put it on, when he faid that plaintiff had fallen 
into good hands, and when plaintiff only fent for him to take 
off the bandage ? It feems as if Mr. Bahr wanted to try an expe- 
riment with wis new inftrument. 

2dfyf It IS objeAed, that this is not the proper aAion, and that- 
st ought to have been trefpafs vi ii armis» In anfwer to this, it 
appears from the evidence of the furgeons tha( it was improper 
to difunite the callous without confent ; this is the ufage and law 
of furgeons : then ic was ignorance and unlkilfulnefs in that very 
particular, to do contrary to the rule of the profeffion, what no 
furgeon ought to have done ; and indeed it is reafonable that a 
patient fhould be told what is about to be done to him, that he 
nay take courage and put himfelf in fuch a fituation as to enable 
him to undergo the operation. It was obje£led', this verdi£^ and 
recovery cannot be pleaded in bar to an a£lion of trefpafs viiiarmU 
to be brought for the fame damage *, but we are clear of opinion it 
may be (>leaded in bar. ' That the plaintiff ought to receive a 
fatisfa£lion for the injury, feems to be admitted ; but then it is 
faid, the defendants ought to have been charged as trefpaffers 
vi bf armjs. The court will not look with eagld's eyes to fee 
whether the evidence applies exa£Uy or not to the cafe, when 
they can fee the plaintiff has obtained a verdi£t for fuch damages 
as he deferves, they will eftabliih' fuchi verdi£t if it be poffible* 
For any thing that appears to the court, this was the firft expe- 
riment made with this new inftrument ; and if it was, it was a 
n((ha£lion, and he who a£ts ra(hly adis ignorantly : and although 
the defendants in general may be as ikilful in their refpeAive 
profeffions as any two gentlemen in England^ yet the court can- 
not help {Itying, that in this particular cafe they have a&ed ig- ; 
norantly and unikil fully, contrary to the known rule and ufage of 
furgeons. 

Judgment for the plaintiff per totam curiam. 
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t)riiikwater H)crfus The Corporation of the London 
Aflurance. C. B. 

cotentnt 'TpHIS 18 an aftioTi of coYcnint againft the defendants nptm a 

©nnfu^MM policy of infurancc of a mahing-office of thi plaintiff at Mt- 

fiom firr, ttWffA from fire, in which policy there is a pfovifo that the coipo- 

proviib that ration fliall not be liable in cafe the fame Ihall be burnt by any 

JjJj^J*!^ Invafibn by foreign enemies, or any militaty or nfurped powef 

Labieincafe whatfoeter; and the plaintiff in the declaration avers, that 00 tile 

the houfc be 28th of September 1 766 the faid malting-houfc Wai burnt not by 

folSn^of ^^^ invafion^ by foreign enemies, or any military or ufurpcd 

aayioTafion, power whatfoever, and that defendants have not kept their cove*, 

foreign enc- nant, to the plaintiff's damage. The defendants plead firft th< 

^i?ury'^o7 g*nc"»^ *ffwc> *»^ ^^^1 ^^^^ ""^^ 1^^^^ ^^^^ covenant, and there- 

ttfurped upon iffue is joined, ^dly^ The defendants plead diat it mii 

power. burnt by an ufurped power : the plaintiff replies that it was tid 

ra\unu^ hurnt by an ufurpcd power ^ and thereupon iffue is alfo joined. 

by A mob at This cauie was tried at Nomvich aflizes ; verdiA for the plaintitf 

Norwich 5 gud 469 /. damages, fubjeft to the opinion of the court, upon tbc 

S^a^nX following cafe ; viz. That upon Saturde^ the 27th of SeptenAe^ 

provifo. laft a mob arofe at Norwich upon account of thd high friW of 

provifions, and fpoiled and deftroyed divers quantities of flour; 

thereupon the proclamation was read, and the mob difpetfcd for 

that time : afterwards another mob arofe, and burnt down i\it 

malting-office in the policy mentioned. The queftion is, Wht* 

ther the plaintiff is entitled to recover in this a£tion ? 



This cafe was twice argued at the bar, and after time titen to 
confider, Mr. Juftice Gw//5 was of opinion, that the malting-officc 
being burnt by the mob who rofe to reduce the price of prov*- 
fions,* the fame was burnt by an uJUrped po^er^ Within the triig 
intent and meaning of the provifo in the policy ; that it is ari 
ufurped power for any pcrfons to affemble themfelves, to alM 
the laws, to fet a price upon vifluals, fafr. He cited Poph. i2i? 
where it is agreed by the juftices, that to attemj)t fuchathingb/ 
force is felony, if not treafon; and therefore he was of opinion 
that judgment ought to be for the defendant. 

Mr. Juftice Bathurjt was of opinion, that the words " ufurped 
«* pctucr'* in the provifo, according to the true import thereof, 
and tlie meaning of the parties, can only moan an invnHon of the 
kingdom by foreign enemies, to give laws and ufurp the govern- 
' n^cnt thereof, or an internal armed furcc in rebellion affuming 
the power of government, by making laws, and punifliing for not 
obeying thofe laws : he faid, the plea aliedgcs the malting- office 
was burnt by an ufurped power unlawfully cxercifcd, but docs not 

charge 
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tpharge that ufurped power as a rebellion : that a inob rofe at Nor^ 
nvich oa account of the price of yi£^ua!$, and as foon as the pro- 
c;)aiaation was read they difperfed \ (o he was of opinion tha( 
judgment ou^t to be given for the plaintiff. 

ClivfJ. was of opinion, that the words ufurped power in the 
{)rovifQ, iQult.mean fuch an ufurped power as amounts to high 
^reafon^ which is fettled b^ the 25 Ed. 3. 'J^hat the offence of 
the mpb in the prefent cale was a felonioi^s ript, for which the 
individuals might have fufiered^ but cannot be faid to be an ufurped 
po^er: jth^refore he was of opinion that judgment {hould be 
given for the plaintlflT. 

Wllmot C. J,-^Upon the beft confiderarion I am able to give 
this caf^^ I am pf opinion^ that the burning of the maIting«ottice 
Wia3 not a burning by an ufurped power within the meaning of the 
provifo : policies of infurance like all other contrafis mud be 
conliruea according to the true intention of the parties, although 
the CQunCd on one fide faid, that policies ought to be conftrued 
liberally \ on the other, (idet that they ought to be conftrued 
ilriAly* In a doubtful cafe, I thinly the turn of the fcale ought 
to be given againft the fpeakerj becaufe he hath not fully and 
clearly explained himfelf» The imperfedion and poverty of 
language to exprefs our ideas,^ is the occafion that words hav^ 
equivocal meanings, and it is often very uncertain what the par- 
ties to a contradl in writing mean. "When the ideas are fimple^ 
words exprefs them clearly ; but when they are complex, difficul- 
ties often arife, and men differ much what idea^ are occaGoned bj 
words. In the prefent cafe, what is the true idea conveyed to 
the mind by the words " ufurped power ?'^ The rule to find it 
out, is to confider the words of the context, and to attend to the 
popular ufc of the words, according to Horace^ Arbitrium </?, et 
jus^ {5* norma loquendi. My idea of the words burnt by ufurped 
power^ from the context, is, that they mean burnt, or fet on fire 
by occafion of an invafion from abroad, or of an internal rebel- 
lion, when armies are employed to fupport it. When the laws 
are dormant and filent, and firing of towns is unavoidable, thefe 
9re the outlines of the pi£lure drawn by the idea which thefe 
words convey to my mind. The time of the incorporation of 
this focicty of the London Affurance Company was foon after a 
rebellion in this kingdom,, and it was not fo romantic a thing \a 
guard againft fire by rebellion as it might be now; the time 
therefore is an argument with me that this is the meaning of thefe 
words. Rebellious mobs may be alfo meant to be guarded 
againft by the provifo, becaufe this corporation commenced foon 
Sifter the riot-adl ; and if common mobs had been in their 
minds, they would have made ufe of the word mob. The words 
** ufurped power^^ may have great variety of meanings, accordin;; 
to the fubjefl matter where they arc uled, and it would b^ pt;- • 
9 danric 
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dantic to define the words in. all their ratlotis meanmgs ; but M 
the prcfent cafe tbejr cannot mean the power ufed bj a commoA 
nob. It has not been faidj that if one or fifty pcrfbns had wick- 
edly fet this houfe on fire, that it would bd whhin the meaning 
of riie words ufurped pvwer. It hath been objeQed, that here 
was an ufurped power to reduce the price of nAoalSf and tliat 
this is part of the power of the crown, and therefore it Iras an 
vfurped ptwer : but the king has no power to reduce the price of 
TiAuals. The diflference between a rebeflious mob and 'a tom- 
inon mob is, that the firft is high treafon, the latter a riot or a 
felony; Whether was this a common tnbb 6t a rebellious mob ? 
^ The firft time the mob rifes the magiftrates read the poclama* 
don, and the mob dlfperfe ; they bear the law, and immediately 
obey it : the next day another mob rifes upon the lariie account, 
and damages the houfes of two bakers ; thirty people in fifteen 
minutes put this ar my to ftight, and they were difperfed and ^ 
heard of no more. Where ate the Jpecus belli which Lord Hab 
defcribes ? This mob wants a uniyetfality of purpofe to deftroy, 
to make it a rebellious mob, or high treafon. Hal/s PL Ccron. 1 35. 
there mud be a univerfality, a purpofe to deftroy alt houfes, m 
inclofures, all bawdy-houles, istc. Here they fell upon two 
bakers and a miller, and the mob chaftized theie particular per- 
fons to abate the price of provifions in a particular place ; thii 
does not amount to a rebellious mob. When the laws are exe« 
cuted with fpirit, mobs are eaCIy quelled. Sometimes a cou- 
rageous z€t done by a fingle perfon, will quell and difperfe a 
mob, and fometimes the wifdom of an individual will do the 
£une, as is thus beautifully defcribed by Ftrgil, 

Ac velutl magna in populo cum/epi coorta tjl 
Seditiojftvttque anitnis ignobile vulguSf 
yamque faces 13 faxa volapt : Juror arma nuniflrat. 
vim pietate gravem^ ac meritis^ ft forte virum quern 
Confpexereyflenty arreBifque auribus adjlant f 
Hie regit dihis at/imos, ^ peBora mulcct* 

But amongft armies, great guns and bombs, the laws are filenced, 
and the wifdom or courage of an indiridual will fignify nothing. 
Upon the whole, I am of opinion there muft be judgment fot 
the plaintiff; and accordingly the po/fea was ordered to be d#» 
livered to him, by three judges againfl; one. 
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Sparrow vcrfus Turner. C, B. 

'T^'HIS caufc being at iflue, the plaintifF moved for a fpccial Coftifortbe 
jury, when the caufe came on to be tried, all the jury did 'utureareto 
not appear, and neither fide prayed a /a/k'j, fo the caufe went whenawufc 
off, for that time, for want of jurors ; at another day it came on goes off and 
to be tried, when a verdift was found for the defendant \ but the '*?»**'"• ^^^''^ 
prothonotary did not alJow to the defendant his cods occafioned f^t jura*" 
by the attendance of his attorney, counfel and witnefres,-when tflfum. 
the caufc went ofiF for want of jurors ; and therefore it was now 
moved on behalf of the defendant, that the prothonotary might p,icc*'v.^^* 
review his taxation, and be directed to allow the defendant his Birch, Trio. 
cofts occafioned by the caufe going off as above, that this was i^p *" *' 
the pra£Hce of the court of King's Bench, and very reafonablc. ^ ^[ ^S" 
For the plaintifF it was faid, that in this court <he pradice was £afler 
othcrwifc, and that cofts in fuch cafe had never been allowed i^^*^** 
here, which was agreed to be fq by all the officers of the court * . 
prefent. 

Cuna — As it is the praGicc here not to allow cofts in this Thepraaict 
cafe, tlie prothonotary has done rl^ht, and therefore we will not of ihii court 
order him to rcvifcw his taxation in this particular cafe ; but for coS^when 
the future it may be reafonablc to make the pradicc of this court a caufe re- 
conformabie to that of the King's Bench, and therefore for the "•'"• '•* 
future we order that the practice be altered accordingly. The j^,^ 
default was equal, for either the plaintiff or defendant mij^ht 
have prayed a tales ! they both nflcd upon a prefumption 
that the prafticc was not to allow any cofts on either Cidt^ and 
that feems to be the reafon why neither of them prayed a tales* 

Tillard ver/us Shebbeare. C, B. 

(^UARE itnpedit, verdl£l for the plaintifF. Upon a motion B»Mfi»ce. 
«*^^for a new trial, the queftion was, whether the ccfiy of aa ^ ^f'' <»{ 
entry of an inftitutiony in the ))i(hop's inftitution«»book, be evidence juftitiibS-' 
admiflible and fuflicient to prove a prefentation by tlie patron to bogkimot 
the living. It was objeSed for tlie deicndant, that the prefent- e^'*Jn« ^ 
ation under the hand and feal of the patron ought to have been |^^y" he 
produced, or upon evidence that a proper fearch had been made patron to a 
for the prefentation itfelf, and that it could not be found ; then *'^"*- 
tlie bifliop's inftitution-book itfelf (which is the next beft evi- ciarke ▼*.*' 
dence) ought to have been produced, but neither of thefe things Heath, 
hath been done. For the plaintiff it was faid, that the court i^j^*^*^ 
will not grant a new trial in quare impedit^ becaufe the plaintiff ' ' 
can recover no coftsi nor more damages than half an year's 
value of the benefice } whereupon the counfel for the defendant ' 

VouIL Bb propofcd 
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propofed to pay the plaintiff' cods, and to account for the pfoEtt 
of the living in cafe there ihould be another verdid agamft die 
defendant. 

Ct4ria — There muft be a new trial. The true point is might 
not the plaintiff have produced better evidence ? He h?s n^hc? 
produced the pre/eniatwt, nor (hewn that he hath made a propa 
(earch for it, and that it could not be found : befides, the biihop*s 
in(litution*book might have been produced, which wottM bte 
been better evidence than a copy from it« IiCt there be a new 
trial, the defendant undertaking to pav plaintifF hit cofts, aad to 
nccount to him for the profits of the hving, if another vcrdiAfae 
found agalnft tlie defendant. 
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r^*tAt/-/. Ekhornv^/usLcMMtre. C. B. 

Ifltte on t A CTION upon the cafe upon fcveral promifes for goods fold 
P^"*"**"**- Jl\ and delivered ; the defendant pleaded mif/wner in his 
J^J^J*^ chriftian name in abatement: the plaintiflF replied, that the de- 
<WiendaQr, fendant was called and known as well by the name oi A L^ 
thejudg- i>y (he name of 7i. Z., and thereupon iffue w;as joined. Upoa 
pw«ittwy* ^^^ ^"^^ ^^^^ J"n' i^^^^ a verdiQ for the plaintiff, but didoot 
A writ of afll'fs any damages. And now ic was moved on the behalf of die 
inquiry (toM plaintiff, that a writ of inquiry might iffue to affefs the damages; 
*2lrded'to ^^^ ^^^^ ^^^ defendant's plea being found to be falfc, the jiiiJg- 
fuppiy :he . nient to be given againfl him in this cafe muft be peremptorf 
^^on of an(^ final 5 and there*is no difference whether the plea pkadcA 
the tSi^^ ^ ^^ ^^y ^^ abatement ; and for this purpoie was dtedi Bn-,^ 
wiere an Feremptorie, Long ^to Ed, 4. 90. 4. wncre it is agreed for ckir 
attaint lies, j^w, •< That if a dilatory plea be pleaded to the wrA, or to tbfi 
YeW. ii«« ^* county Or to the anion vel hijuftrndi^ and they jom ifltie^ thoc 
I Vent. 22. cc always, if the iffue pafs againtt the tepapt or dcfeadant ta ai| 
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« aflion real or pcrfonal, it is peremptory to the tenant or dc- 
«< fcndanu*' And the LQng ^to Ed. 4. 90. h. fays, " it is pe- 
«« remptory, be the iflue upon matter dilatory or upon matter in 
*« bar." For the defendant it was faid, that ahhough in real 
aAions when iflue is joined upon a dilatory pica, and tried by a 
jury, tlic judgment fliali be final, accordmg to 1 Lev^ 163. 
I Sid. 25:1. yet in a pcrfonal aftion as this is, there Ihali be a 
refpondeas oujler i and therefore a writ of inquiry of damages 
cannot be awarded. But 2dl^^ it was faid f9r the defendant, 
that fuppoGng the judgment to be given upon this iflue found 
againd t!ie defendant mud be final and peremptory, yet the 
omiflion of the jury in not finding damages in this cafe cannot 
be fupplied by a writ of inquiry of damages, bccaufe if the jury 
upon the writ of inquiry ihould aflefs outrageous damages, an 
attaint would not lie, that being only an inqueft of office; 
whereas an attaint would lie againft the jury who tried the iflue, 
if they had given outrageous damages in tJiis cafe \ and the rule %%xn.\ox\, 
laid down in Cheneys cafe, 10 Rep. 119. is, tlwt the court will »V'ent.4o. 
never ex officio award a writ of inquiry to fuppJy the omiffion in skin. 595. 
the finding of the jury upon the trial, in a matter whereupon an 1 Sid. 380. 
attaint may be brought; and therefore if the judgment in this ^•^«y-59* 
cafe is to be final and peremptory, the verdidl is infufficient for Bcntham't 
the court to give judgment upon, and a writ of venire facias de cifj. 
Mvo ought to be awarded. * Roll Abr. 

o 72X. pi. 14, 

iS> 16, 17, 
Curia-^The firft qiieftlon is, whether the court upon this ifloe *c. ^ 
muH pronounce a final and peremptory juili^inent, and if they C«"^'3^»- 
mud, the fecond queilioa is, whether tlicy can ex officio award a 
writ of inquiry to fupply the omiflion of the jury, or whether a 
a writ of venire facias lU novo mud not go? and we are all of 
opinion that the judgment mud be peremptory, and that there 
is no diiFcrencc whether the iflue be joined upon a fa£t in a plca*"^' '• •'*• 
in abatement, or in a plea in bar, for wherever a man pleads a 
fa£l that he knows to be falfe, and a verdict be againU him, the 
judgment ought to be final, and every man mud be prefumed to 
know whether his plea be true or falfc ; but upon a demurrer to 
a plea in abatement there (hall be a refpondeas oufcr^ bec^fc 
every man fliall not be prefumed to know the matter of law, 
which he leaves to the judgment of the court. 

As to the 2// qucdion, we arc all of opinion that a writ of in- 

Juiry cannot be awarded to fupply the omiillon of the jury in not 
nding damages, but that a venire facias de novo mud go ; " for 
<< where a man may have an attaint, there no damages fliaU be 
M aflefied by the court if they be not found by the jviry.^ 4 Leon. «x Ej.3 56. 
145. Godb. 207. This is an ajfumpfit in which damages 5g:c the ^j^^^^^^ 
whole objcd of the writ and fuit, and though iflue be joined upon fo. ifo. •/u 
a faA in abatemeiU, yet as to d\e defendant it is conclufivc to all Brp-ln^^uc* 
intents ^xid^ purpof&>, and involves the damages upcju fading the l'*^ 

Bb 2 faa 
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fact againft him, and if outrageous damages had been giveni an 

attaint would have laid. *^ In trcfpafs, the defendant pleaded an 

<< arbitrement, and it was found againd him; the court hdd,tltat: 

*' in trcfpafs the whole recovery is damages, which cannot be 

cwHa. 40. « tuxed but by the inqueft who pafled upon the principal iffuc* 

^j^^jj'^^^* 1 1 H. 4. 57. ^. A vetiire facias de novo was awarded. 

088. 

Ellis qui tarn, &c. verfus . C B. 

ivhcrcade^ A CTION upon thc ftatutc for felling coals (hort in mcafure, 

^'^ajTafii m to rccover 50 /. penality. The' defendant Jaft term plcadfd 

J ei. the ^ recovery in B. R. for the fame offence, and now he moved to 

Murc will withdraw tiat plea, to plead thc general ifTue, and talc.* (hort no- 

nr.r let him jj^^ ^^f ^^^^j ^^^ .^^ fi/r/«m— Thc defendant has delayed tlw 

ii-d plead plamtifFby this fliam plea ; he has produced no athdavit that he 

p'; general has any merits, and dcferves to pay the 50/. for pleading a (ham 
plea, fo thc rule rauft be difchargcd. 



luue, 



Goodtitle, on the Demife of Ruflel, Clerk, and two 
ethers, verfus Weal, Widow, and 9thers* C B. 

P- -cr vT^der T N ejcftmeut, of three-fourth parts of certain lands in TrAanij 
-'y*^''»2^- * and Alarjlon Court in the county of Hereford^ verdift forthc 
!!'r!^TA"o ^^ plaintiff, fubjeft to the opinion of the court upon the following 
*e chilaien cafe ; which dates, that Thomas Philpot thc elder, great graiid- 
'.nhenur- father of the lelFors of the plaintifF, being feifed in fee of thc 
Mntliy'c^n- ptemifcs in queflion, by indenture of the 2d of Fdruarj i^-<^» 
f svitoihcfc m?de between himfclf of the one part, and J. C, and JF. M* of 
ci^ijrta. f}^g other part, in confideration of a marriage between his fon 
• and heir Thomas Philpot the younger and'^^w^ Chin^ covenanted 

to (land feifed to the ufe of himfelf Th&mas Philpot the elder for 
14 years, for raifing portions for thc daughters of the marriagfi 
remainder to the ufe of Thomas Philpot the elder for life, remain- 
der to tl^.e ufe of Thoifias Philpot the younger, and of fuch child 
or clilldren of his body upon the body of the faiJ jarte to be be- 
i;ortc;i, in fuch manner and form, and for fuch elljte and cftates 
iw ft.* or in tally upon fuch provitocs or conditions, and pajinjC 
fuch legacies or proportions to the otlver children of the laid 
Thcma^ Philpct the younger, as he Ihculd by his lalt will andtcf- 
tairent in writing, cr by any other u'riting under his hand and 
fcnl, in the prcfence of two or more credible wiinelTes. nominate, 
appoint, limit, exprcfs, and declare ; and for v.'ant of fuch nomina- 
tion, appointment, limitation, or declaration, to thc ufe of thc 
iieirs of the body of the faid Thomas Philpct the younger, on thc 
bo<ly cf thc faid 'Jane to be begotten \ and for want of fuch chil4 
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©r chiWren or iffue, to the ufe of the heirs of the body of the faid 
^tTfomas Philpot the youriger, lawfully to be bej»otten, remainder 
to the right heirs of the fiiid nomas Philpot the elder, his heirs 
and afllgns for ever. 

Thomas Phlipot the younger, the grandfather of the leflbrs' of 
the plaintiff, had iflue by Jane Chitiy Richard^ Thomas^ JohrifTinA 
Mary: and by his will of the 22d of June 1688, reciting his 
power under the faid fettlement, devifed the premifcs in Trebandy 
and Marfton Court, and did thereby limit and appoint that the 
fame fliould remain and come to his fon'and heir Richard Phi/pot 
and the heirs of his body begotten for ever; and for want of fuch 
iflue, to the right heirs of the tcltator Thomas Phi/pot the younger. 
Thomas PBlp:ft the elder died in 1682, whereupon Thomas PhiU 
pot the younger entered, and afterwards died feifed in 1695, upon 
whofe death Richard his fon entered, and afterwards died feifed 
in 1708 without iflue. Thomas, the fccond fon of Thomas the 
grandfather of the leflbrs of the plaintifl", died young without 
iflue 5 John the third fon, upon the death of his brother Richard, 
entered in 1708, and by his will of the 28th of January 174 |, 
devifed the prcmifes in queftion to Hugh Rujfel his nephew, who 
was the eldeft fon of Hugh Ruffd, who married Mary the fifter 
of the teftator JohnPhilpot^ and afterwards the fame teftator 
John Philpot died without iflue in 1748. 

Mary^ the fifter of John Philpot^ and daughter of Thomas Philpot^ 
tlie grandfather of the leflbrs of the plaintifl^, had iflue by Hugh 
Ru/pl, the faid Hugh the devifee ofjohn, and Richard, Thpmas, and 
William Rujfel the leflbrs of the plaintlfl^, and a daughter Mary 
now living, and John Rujpl, who died in the lifetime of his bro- 
ther Hugh; the eidcft brother Hugh^ on the death of his uncle 
Jolm Philpot in 1748 entered, and by his will devifed the pre- 
mifes in queftion to his nephew Thomas Rujfel, eldeft fon of his 
late hxoxkizx John, whofe tenants tlic defendants are 5 and after- 
wards the faid teftator Hugh Rujfel died i 765, without iflue. 

The queftion is, whether the contingent remainder to the uf^2 
of the heirs of the body of the faid Thomas Philpot the younger, 
upon the body of Jane Chin his intended wife begotten, created by 
the deed of fettlement of the 2d of February 1766, hath been in 
any manner deftroyed or barred. 

Curia — Tliis is a covenant to fl;and feifed to ufes, and there- 
fore we can give it the moft liberal conftruflion, according to 
the intent and meaning of the covenantor, which plainly was, 
that his fon fhould have power to limit the premifes to his children 
of the marriage in fee or in tail, as he fliould think fit. The firfl 
queftion therefore is, Whether Thomas Philpot the younger has in 
fa£k made an appointment to any of his children of the marriage 
in fee ; if he has, the whole fee is gone, and the fettlement could 

B b 3 never 
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never Uke place, id/y, Suppofe his appointment is not an ap- 
pointment of a fee, then the queilion is. Whether an eftate-tait 
appointed is a complete appointment within the power ? 

. ijty The children of the marriage arc the fole obje£k$ of the 
fettlement ; and we are all of opinion^ that Thowas thllpot the 
younger has not appointed the fee to any of his children, for he 
has devifcd the prcmiles to his fon Richard in tail generali with 
remainder in fie to his own right hiirs, and his own right hciri 
might not have been any of his children of the marriage, fo that 
this is not an appointment within the power, which is wholly 
confined to the chiKlrcn of the marriage. 

2^/j, We are of opinion, that the appointment of fn eftatc-tall 
to Richard is not fiifficient to defeat the fettlement, the intent 
whereof is plain and clear ; the old man the covenantor meant 
that the father fliould have power over the whole eflate, and to 
^ifpofe of it among his own children as he thought fit, to keep 
them dutiful to their parents; as if he had faid, •* If you think 
^* fit to difpofe of the who/e eftate, do it in fuch manner as you 
** pleafe, but you flv.iU difpofe of the whole among the children 
"« of the marriage j if you do not, the fetthemcnt and the rcmain- 
** ders therein fliall take place." This is the true meaning of 
the deed of fettlement, and we do not confine ourfelves to the 
mere words of it. 

We are clear of opinion, that the contingent remainder to the 
heirs of the body of Thouus Philpot the younger, upon the body 
of "Jane to be begotten, has not in any manner been barred, dc- 
Teated, or dcftroyed \ and the p^ftea muft be delivered to the 
plaintiff* 

Beal verfiis Langftaffand his Bail. C. B. 

Tponaparol '"P H E defendant's bail, and feveral other perfons, made an 
promife to -* affidavit that the bail entered into the recognizance at the 
hVrmteff tnllance and reclueft of the defendant's attorney, who in confi- 
the court deration thereof promifed to the bail to favc them hannIc6,not- 
wiUnotin- withftanding which promife their goods were taken in exccurion 
lummary ' ^^ ^ judgment upon the bail-bond for 170/. and upwards 5 wd 
way, and HOW it was movcd that the'defendant's attorney might be obliged 
"^j**" *h *^* *^ ^^^^ the bail fatisfuftion for the value of their goods taken; 
been read ^"^ P^^ curiam — This is only a breach of a parol promife, and we 
and filed, it Cannot interfere in a fummary way, herel>eing notliihg crimiwli 
uken'ffth '^"^ yo>* n^wft bring your a£Kon ; fo tlhe bail took nothing by the 
"ie^*°® ^ motion : then it was moved that the bail might have the affidavit 
returned to them ; hxitper cnriam^It has been read, aftdis now 
filed .and become a record o£ the courts and cannot be taken off 
the file. 

In 
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In the Common Pleas. 

Nota ; Eaftir term in the 8th year of King George the Third, 
began upon the 20th day of Apr'U 1 768, when this court dc- 
tlaredj that from this day forward all mefne procefs ferved upon 
the r6tarti-day thereof iliall be deemed regular) agreeable to the 
pradke of ttu: coart of King's Boich. 
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Hevvit and others, Affignees of Bibbins and others. 
Bankrupts, verfus Mantell. C. B. 

nIBBINS and others before they became bankrupts brouglit After the 
-^ an a£lion upon the cafe upon fcveral promifes againft the inte'''»€'»i«'fy 
defendant ManteU^ and obtained an interlocutory judgment by "ihe^rL^nijff 
//// dictt againft him in Trinity term laft, and thereupon a writ of becomes^ a 
inquiry of damages was awarded, returnable in Michaehtas term *>*"'^'^i»P^» 
laft. On the 3th of September Inll, before tlie writ of inquiry ward* pro- 
was executed, the then plaintiffs Bibbins and others became ceeds to final 
bankrupts, a commiflion iifued, and the now plaintiffs Hewit and ^^^f*^"^* 
others were chbfen afljgnees; and afterwards the bankrupts i^i^ fignecs bring 
bins and others proceeded to execute a writ of inquiry of damages, *■ ^c"« ^>' ^^ 
and to final judgment in Michaelmas term laft, and thereupon ^^ ^^' 
recovered 648/. 7/. for damages /// toto; whereupon the af- uponde 
fignees^ the now plaintiffs, for the benefit of themfclves and the murrerjodg- 
rcft of the creditors of i^/W//;/, brought zfcirc facias againft Man^ J^™^^*** 
iellt to ihcw caufe why they fliould not have execution upon the 
faid judgment againft him, returnable the firft return in bit 
Hilary terra ; to which Mantell in that term pleaded the whole 
matiLer before ftated, in bar, and prayed judgment if the affigneeA 
oug^t to have 6xec^tion againft him for the damages on the faid 
judgment. The affi^nees demurred generally to this plea, and 
Mantett Iwatii in demurrer. 

Bb4 I. It . 
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T. It was objeftcd for the defendant, that the moment vhcn 
Bibbins's became bankrupts, the debt owing to them by Mantel 
was veiled in the aflignees, and therefore the proceedings of jBiJ- 
bins's to execute the writ of inquiry, and to final judgmeotaftcr 
they became bankruptSi was contrary to Jaw and the fc?cral fti- 
tutes of bankrupt, and that the alTignces ought to have fuedottt 
7^ fare facias upon the interlocutory judgment obtained by Bibkin/s 
a^ainit Mantcll in Trinity term lalt, for him to (hew canfe why 
the affiances fliould not have a vfx'xi of inquiry of damages, and 
be at liberty to proceed to recover final judgment thereon for the 
benefit of themfelves and the rell of the creditors. 2. It was alfo 
obje£led, that bankruptcy before the final judgment was an 
abatement of the fuit \ that Bibbins's were then dead in law, and 
could not proceed one ftep further. 

For the plaintiffs the affi^jnees it was anf«'ered, i^, That all 
the ftatutes concerning bankrupts are one fyilem of laws made 
for the benefit of creditors, and that a bankrupt may aft for their 
benefit, although he cnnnot do any thing to the contrary. The 
judgment hath been fairly obtained, and the prefent writ oifcire 
facias flicws the aflent of the aflignees to what the bankrupts have 
done in proceeding to final juilgment. In the cafe of Priddiev* 
Thomas la II Hilary term B. R. the parties were at iffuc, and no- 
tice of trial was g'lven ; before the trial Prid'dic became a bank- 
rupt, and Mrs. PritcharJ was chofen aflignee ; the court upon 
motion permitted the trial to go on in the name of the bankrupt 
Priddliy upon the affignecs unilertaking to pay the cods of fuit in 
ctife a verdi6l fliould be given for the defendant. Alexander Hdt 
recovered a judgment a777Jo i 7 Car, 2. againft the defendant, and 
liad a tcflatiim fire facias to the tcrtcnants 5 they appear and 
plead, and there was a yerdift againfl them at the afiizes in ^vf* 
folh^ and judgment (!>ereupon j afterwards Holt became a bank- 
rupt, and the commiffioners afligned the original judgment to 
Plummcr^ who in Michaelmas term 7 tV, 3* mpved the court thut 
it might be entered to entitle him to the benefit of the judgment 
upon the frirefi/ciaf, wliich was ruled accordingly without bting- 
ing a new fcire facias y {auul nota fays the reporter,) 5 Mod. 88. 
Plummer v. Lea ; which cafe (hews that the courts will give the 
creditors all the afTid^nce, they can for the fpecdy recovery of 
debts owing to the bankrupt, without turning them about. A 
man has a j\^dgment in debt, then becomes a bankrupt, and after- 
wards fues out execution ; the money is levied and brought into 
court, the alTignee moves that, it may not be paid to the plaintiff 
the bankrupt, furmifing that the judgment was affigncd to liitn; 
the court detained the money until the aflfignce brought zfdre' 
facias to try the bankruptcy. From this cafe it appears, that if it" 
had appeared on record to the court that the plaintiff was a bank- 
rupt, they w^ould have ordered the money to be paid to the at 
Cgnee. In the cafe at bar it appears by die defendant's own pica 

.that 
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that Bibhinis arc bankrupts, and tjrhctheir Manteil'ls in execution 
at the fuit of Bibbinis^ or the afEgnees, it can make no difference 
to him. After a writ of inquiry executed, the defendant moved 
to ftay the proceedings; the plaintiff fmi:e the a£lion brought 
having been difcharged by the infolveot debtors' a£l, and having 
afligncd his debts and efiefts for the benefit of his creditorSi the 
court refufcd to make any rule, and faid, the a£lion brought be* 
fore the difch.irge and afRgnment mufl proceed. HedUy v. Browrt^ 
2 Barnes 308. This cafe (hews, that the court permitted the 
afDgnee for the benefit of the creditors to proceed in the name of 
the debtor to recover judgment in his name. 

Wlhnot C.J. — When a motion was made in the caufe of Bibbitis 
V. Mantell in lad Michaelmas term, I had fome little doubt whe- 
ther the afTignces ought not to have fucd out a fcire facias upon 
the interlocutory judgment, but upon further and more mature 
confideration I think we may, with juftice, give judgment for the 
aflignccs in ihis cafe. Courts of law have interfered equitably 
in many cafes of bankrupts, and if they can fee upon the face of 
the v/hole record that tlie alFignees are entitled to recover, they 
will ufc their utmofl f*»gacity and aftuiia to give them judgment. 
That they are entitled to this debt is as clear as the fun, and the 
bankrupt has no right to receive this money ; therefore unlefs we 
are bound down by the rules of law and former determinations, 
wc will not turn the afBgnecs round ; it is truly faid, that tlic 
flatutes of bankrupt form one body orfyftenvof law made for the 
benefit of creditors, and every aft done by the bankrupt for the 
benefit of his creditors, the courts will liberally conjftrue to be 
right and juft, but contrary of afts done to the injury or difad- 
vantage of creditors. It has been objcfted, that the right and 
property of this debt was fo abfolutely divefted out of the Bib' 
bins^s when they Became bankrupts by the ftatutcs, that they 
cuuld not f\ir one ftep further in the caufe again fl Mantell. In 
anfwer to this, it appears on this record that Bibhins*s had ob- 
tained an interlocutory judgment, and the court awarded a writ 
of inquiry before the bankruptcy. The defendant Mantell after • 
wards had no day in court, nor could he afterwards plead any 
thing to the aftion. The taking the inquifition and entering final 
judgment were only the conclufion and necefTary confequence of 
the interlocutory judgment, for the court themfclves, if they had 
lb pleafed, might, upon the interlocutory judgment, have afTefTed 
the damages, and thereupon given final judgment before Bibbins't 
became bankrupts, and the inquifition is only a matter of courfe 
taken to inform the confcicnce of the court. There is no found- 
ation to fay that the bankruptcy was an abatement of the fuit 
agaipft Mantell, for fuppofe the cffedls of the bankrupts fliould 
amount to pay 20/. in the pound and more, furely they might 
afterwards proceed to final judgment : the final judgment cannot 
be voidf for the interlocutory judgment entitled 5/^^//z// to recover 
fomething, which by the inqueft was afcertaincd j the aflignecs 

by 



;^yS EAStER TfcRkj 8 Gcd. III. i)6f. 

by bringing this /cite facias^ havfc etrptfcfsljr :lfHrmtd the ad tf 

s BMins*j prroceeding to finitt judgment. Tnere is no doubt but 

12 Mod. zfcire facias lies upon aii interlocutory jndgmcht ; and it was 

Hawy. Tu- objeficd that the aiGgnees- ought to have taken Up the cauftt^ 

that peHod, but if they had, t:his plea does not He in the moath 

of the defendant hi anlwer to the affignees ; indeed if thebaal- 

Tupts themfcltes had brought l fcire fa4;!kSf this plea Qiighthate 

been good» becaufe after Uiey became bankraptSi perhaps they 

could liaTc no legal rfgfht to have execution. Upon the wliole^ 

riliod.93. the defendant's plea difclofes fuch faQs a3 fliew the affignecs 

ought to rccoveri and therefore I am very clearly of opinion thef 

mult have judgment. The cafe of Priddle and Thoinas is not fo 

itnmg as thrs. 

Batknrji J. — The aflion certainly doth not abate upon tho 
plaintilT's becoming a bankrupt, nor doth it abate if a defend- 
ant becomes a bankrupt ; we hete mud look on this judgmbu as 
a right judgment while it remains uiirevcrfed by another coutt, 
we cannot fay that a judgment of our own pronouncing is nul 
and void in law. 

j udgment for the afEgnees/^r curiam ^ ahfcnte Gmli J. 



.^r^^lUOc /UrJsS 



vtrftis Cooper. , C. B. 



Ufftt for 1 N replevin, the defendant avows under a diftrcfs for rent doc 
years afligns * , froni the plaintiff to him upon an affigment of a leafc of a 
«ni?ot"iif'*^ term for years to tire plaintiff, in which aflignment there is 110 
t«ip for claufe of dillrcfs ; the finglc queftion is, Whether this is fach a 
«nt- rent for which a dillrefs lies, there being no reverfion in the 

defciulant. It was faid for the defendant that although rent be 
incident to the reverfion, yet it is not an infeparable incidctir, 
and therefore it may be fevered from the reverfion \ and al- 
though there is no claufe of dillrefs in the aflignment of the 
term, yet the rent rcfervcd thereupon may be confidered n a 
rent-feck, and diftrained for by the llatute 4 Geo.- 2. c. iH.JfC-y 
and that it appears clearly to be the intent of the parties that 
the plaintiff (hottld pay rent to the defendant ; this cafe wasib 
.clear, that the court gave judgment for the plaintiff withoat 
bearing his counfcl. 

Ctina — There arc two ways of creating a rent; the o>vnet 
of tl\e lands either grants a rent out of it ; or grants the laud^ 
«nd refervcs a rent; there is no fuch thing as a rtnt-feck, rent- 
ier vice, or rent-charge^iffuing out of a term for years. Bro. Dftih 
pi, 39. cites 43 Ed. 3- 4. fitr FyttcbJkn Ch. Juft. C B. If a man 
hath a term for years, and grants all his eftate ot the ttxth ittt'* 
dcring certain rent, he cannot diftrain if tho feht be in arfcaf : 
This c;rfe is law and in point ; thcrefOfc if the avowant will 
recover whit is owing to him fr6m the ptsCiotiflF, he milS brios 
iM adion upon the contraf);. ' 

Judgment for the plaintiff /rr Utam curiam* 
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Smith ver/us CattfeL C. B. 

C f^ECf AL aftiofi tip6h the cafe, whetcin the plaintiff declares AftTon /or 
^ that whrrtffa by the lawt^i^.this rWlrti no pcrfon ought to be H|*l"8 ^ 
^frefted withoirt ii probable taufe, yet the defendant falfely and ia/erForcoufc 
rnalidoufly, without any probable caufe, in the court at Daven- w»^h no 
try fued out a precept againft the plaintifFin an aclio\i upon the T""*^*" 
tafe, which the defendant falfely and malicioufly caufed to be J^c. 
inddrfed for bail for 2 /. 14 /. againft the plaintiO*, and thereupon 
cdiifed the plaintiff to be arrcftcd and held to bail for that fufti ; 
and the plaintiff avers that he only was indebted to the defend- 
ant in 30/. and no more, and that the defendant had no right to' 
hold hxm to bdll by the law and cuftom 6( that court for that fum, 
whereas he malicibuily held the pUidtifFto bail for 2/. 14/. in 
order to onppcfs him, to his damage. Upon not guilty there 
was a verdift for the plaintiff; arid now it was moved in arrelb 
of judgmeiit, that it did r.ot appear upon the face of the decla- 
ration for what fum the cniirt at Daveniry could hold to bail ; 
but per curiam^ fince the ftatute of it Geo, i. for preventing 
frivolous and vexatious arreds, no perfon can be held to bail in 
an inferior court for Icfs than 40/. and here it is averred that 
ho more than 30/. was due to the defendant, and that he had 
fio cacffe of aftion whereby, by the law or cuftom of the court 
of DavenfrVf the plaintiff ought to be held to bail. The declara- 
tio"n is well enough ; the fting of all thefc kind of actions is fnd* 
Vic ittA falfchood^ and injury ikowt in purfuance thereof. 

Judgment for the plaintitf. 

Rogers vtrfus Payne. C. B. 

iN dovenant, breach afligned for non-payment of a fum of Covenant 

* money, the defendant pleads a difcharge (in the nature of a if'm^^'"^"^ 

ttleAfe) without deed, hi fatisfaftion of all demands. Upon cannot S 

ilemurrcr it was objcftcd for tile plaintiff, that the plea is ill ; discharged 

for that a covenant to pay money which is by deed cannot be J"j ' 

difcharged without deed, CRep.^^,a, Blake's cafe; and of that Vclv. 192. 

opinion was the court, and gave judgment for the plaintiff. Cm. jtc. 



!»**" 
:-*-^"' 
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Drage, ¥.(({. verfus Brand. C. B. 

Deltfor* ^pHE defendant's leafe of a farm belonging to the plaintiBJ 

JrtWes *"ihe ending at Ladyday 1766, and being deGrous to hold the 

jury ought farm another year, articles of agreement were executed between 

toaflcfsd^- the plaintiff and defendant, dated the 26th ol, March 1766, that 

th?Seach* *^^ defendant (lioiild hold the farm from the 25th March 17661 

affigoed, ae- for one year longer, and the defendant thereby agreed to hold the 

tbe^°' % fame for that term, and not to cut any tree or trees growing 

8 & 9 w. 3. thereupon under the penalty of 50b A, and would leave the fcftccs 

cap. 10. and in good repair. The defendant having very much mifufed the 

the^d<b?-*o* ^^^"*> ^"^ ^"t down almoft every tree growing thereupon, the 

a ventre fa- plain tifi^ brought an a£tion of debt for the penalty of 500/., and 

cias de novo allcdged that the defendant had cut down a great many trees, 

ward^ (mentioning them,) and that he did not leave the fences in good 

repair, whereby an a£lion hath accrued to the plaintiff to have 

and demand of him the faid penalty of 500/. Upon nii Met, 

there was a verdift for the plaintiff, that defendant owed the 

debt, and they found one (hilling damages and 40 /• cods. 

Whereupon it was moved for the defendant upon the Zth and 
9th of W^. 3. cap. 10. that the jury ought to have taken into 
confideration and affeffed the real damages done to the ifarm, upon 
the breach affigned in the. declaration, and if this verdid is to 
(land, the plaintiff may take out an execution for the ^hole pe- 
nalty of 500 /• and his cods, and the defendant will be obliged to 
go into Chancery to feek relief, which the ilatute was made to 
prevent. After hearing counfel on both fides, and time taken to 
confider, the court was of opinion, that a ventre facias de nffw 
ought to be awarded ; that the (latute was made for the benefit 
of defendants 5 that the plaintiff was bound down by the ftatute, 
and obliged to affign as many breaches in this cafe as he pleafed; 
that the damages might be affeffed by the jury upon each brc?ch; 
and it is not in the plaintiff's eleftion to take a verdift for the 
whole debt, as he has done in the prefent cafe \ and there mud 
go a venire facias de tiovo^ the verdicl being defective. 
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Bibbins and others vtrfus Mantell, a Prifoner. C. B. 

'T'HE plaintiffs having proceeded to final judgment in laft Final judg- 
* Michaelmas term, when the defendant was a prifoner, and ™^"*(v*^* 
the plaintiffs not having charged him in execution in lad Hilary Michseimaa 
term, according to the rule of the court, it was now moved on the termitft,ihe 
behalf of the defendant that he might be difcharged out of prifon bd*"*'then 
hy fuperfedeas : to which it was anfwcred and admitted, that the baakrupti, 
plalntiflRi did proceed to final judgment againd the defendant in affigneot 
Jaft Michaelmas term, but the plaintiffs being then bankrupts ^ht«e"h[m 
could not legally charge him in execution, neither could the af* in execution 
fignees under the commiilion of bankrupt charge him, without »nHiiiry 
fix^ {\x\ng ont 2l fcire facias to (hew caufc why they (hould not bdng pre- 
have execution upon the judgment againft the defendant, which vented bf 
they accordingly with due diligence fued cut returnable the firft the defend- 
return of laft Hilary term, to which the defendant pleaded a plea JJJ^J fci"'^ 
which was held to be bad upon a demurrer, in this very term, facias, 
(fee the cafe of Hewit i^al, jijftgnecsy &c. w Mantell before,) and 
therefore the defendant himfclf by pl;:.iding a bad plea has hin- 
dered the aflignees from charging him in execution in laft Hilary 
term, which they might have done if he had not pleaded. 

Curia — Bihbins^s the bankrupts could not charge the defend- 
ant in execution in laft Hilary term, bccaufe the alfignccs were 
entitled to the benefit of the judgment, had then brought ifcire i Kf^d.^j. 
facias upon it, and, \i Mantell has any lands, (which he may have 
for any thing we know) they may perhaps choofe an elegit againft 
his lands, and not to charge his pcrfon in execution. The rule 
to fhew caufe why the de£cndant fliould not be difcharged by 
fuperfedeas was difcharged, the aflignees having proceeded with 
due diligence. 

Denny verfus Trapnell, Efq. C. B. 

»TnRESPASS for taking and carrying away an anchor of the Anlnquifi- 
-■- plaintiff at Ipfwichy of the value of 6 /., judgment by //// dicit ^'»^n ^^^^^ 
was ofhn. Hilary term, and a writ of inquiry of damajrcs executed ^j^Aft^! 
in the laft vacation, ^pril the 14th, (returnable the firft return of ri/fscxtMor. 
the prefcnt term,) before two perfons under-flieriffs extraordinary «i'n"y/«t 
appointed by deputation under the hand and feal of the high- hilg^h-fliCTiff 
iherifl'of 5w^c/*& for that purpofe; the jury ancficd 77/. for the can appoint 
plaintift's damages. This term began upon U^edne/day the 20th nomorcthaa 
of ^/>r/7, and upon Saturday the 23d, being tliC 4tl) day in term, ft^ffc"' 
»t three o'clock in the afternoon, the plaintiff" might have figned iraoidinary. 
final judgment if he fiad pleafed, but not having fo done, the 
defendant on Monday the 26th of Jpril moved the court that the 

inquifiti()a 
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inquiution might be fet afidc for two reafons, firft, bccaufc die 
high-flierifF cannot depute two perfons to take an inqueft, for if 
hiB can 9pppint two, lijc can appoint tw^r>t7.-tWQj pr any odicr 
number; 2<//;?, becaufc the damages of 77/. affeffed for an an- 
chor worth no more th^jj 61. arc exc^ffive; v^hef;cuppn a X9k 
was made to fliew cwk }^lij tlie inqulCtioii (Kould apt be tct 
^'^iT*' ^(ide. Upon (hewing ci^pfc for the pfuyUi^'U ^'^ <Ajcftcd, tbtt 
UkltcA^^ thif motion w.^§ Hkc amotipn in i^rrcft of juilgmci^t, qrforancv 
ed, a notion f rial, and therefore the dffendaht uq^ ciomlng to move it vitbin 
^ ^ *\t ^^ - ^^^^ ^^^^ - ^*^f°^> according to jthc couf (e of the CQurt, 
2^^*^^ rfiis rulp ought no^ to have been matjqf yW t^Q/i qika^tur^ percu' 
sn4ao the r'uim — ^'fhe. defendant made tlip motion before final judgm^oA 
6th day in ^r^j figncd, and fo caniB foon enough. 2dllyr |t appeared by affi- 
thewTirof ^W^ o" the behalf oif the plaii^tiff, tli^t he was a fifhcrmanj 
•nijuiry is that liis vcflel vas lying at anjchjor in the port pf Iffwicb, and 
rtturiiAWc. ready to fail in order to fifli for fprats ; thnt fuch li(lj;:rn)^n, i* 
the Iprat fcafon, can get 20/. per week clear 5 th^at ^hc dcfcndanf 
jdiftrained the anchor worth 6/. for a toll of 8//. pretended tp be 
du|e iFor every fifhing vciTel tKerc, and that by the laki^jgayajr 
tlie anchor the plaintiff w;is delayed in his voyage about iwa 
weeks, and that the defendant upon the jexecuting the writ of 
inquiry made a defence, and therefo^re it was faid the damage$ 
were not cxccflive. 3^//^, It was fajd^ t);at the praciicc of ap- 
pointinnj an under- flierifF extraordinary upon fuch occafioiias 
tjiis, had hcci^ often allowed by .the court of King's Bench j a»tl 
^hl^y That the plaintiflF's mofl material witncfs was goae to if^t 
and he did not know whai he would. return, and feiie;:efore the 
inquifition ovLght not to be fet afide. For tjic defendant it was 
replied, that the pra£lice of the Klu^'^ iicnch of allowing Ac 
appointment of one under-iherifF extraordinary was right enou^hi 
but there i;> no inftance of an appointment of two under-fhcpfiK 
extraordinarv in one caiije ; and that the dcfc^idant would admic 
the evidence before given by the now abfent witneCs. 

Curia— "Wc (hall fay nothing as to the damngcs, whether tky 
are, or are not exccfiive. There is ho inllance of deputing t«'o 
under-flicritls extraordinary to take an inqueft, for if the hy^' 
flieriiTmay appoint two, he may appoint twenty Qr mqrc, if **' 
can exceed oue^ no line can be drawn to limit the number: ^' 
fides, it appears that the fworn under-flieritf lived in the fain* 
town, and thcrtfore t])C writ fyi inquiry Qught to have been exe- 
cuted before him. Let th/e inquifitiqn be fet afide, and the writ 
of inquiry be executed before the judg,e ^t the next aflTizes for the 
county of Suffolk ^ and the evidence of tlie ajjfrnt witnefs be ad* 
mitted at the defendant's rcqucfl. 

Scrjeaiit Leigh £oif d)f defendant j Serjeant Fo/lcr iox ^ 

fUintiil. 
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Garratt verfii^ M^r^tell^ 31 Prjfpnqr. C. B. 

*?% chirgcd put of cuftody py wjrit of fi/pcr/ideaSf the plajntiflT x\qt ^'f^JI^^ "^^^l 
having ql^rg^d him in c.^ecution according tg the cpuvfe of the pufntiffis ^ 
Cfmrtf UpoQ (hewing caufe it appeared to thf ippurt that fir^al not obliged 
judgment for 6000 /, debt, after a vcr^i^ wa^ figaed and entered h^^^i^'J^^ 
m the vacation after lad Mtcba<lmas tcrni) that upon the 27th day curbn the ' 
of January^ the 4th day in the laft term, the defendant was brought a^ term 
up in order to have been charged in executioiii but a writ of error ^^t^"^*' 
was th^n brought and allQW&dj but no baij was^ ut in thereupon 
until the 30th of January: ; that an injunflion bill was filed by 
defendant againlt the plaintiff, but no injunAion was fued out. 

Curia^Vhc plaintiff fliall have the wboU^ viz. every day of forapiain- 
the fccond term after final judgment fignedi to ciiarge a pri- JJ^ ^^^^ 
foner in execution, and it appears the defendant has hindered the <iay1n Ihc^ 
plaintiff from fo doing, feveral days in the lad term, by bring- 2d term 10 
iiig a writ of error; therefore the rule mufl: be difcharged. ^*^.y8« * 

Freeland n)erfus Hunt. C. B. 

IN covenant, on a deed of affignment by the defendant of par- After a de- 
ticular debc^, and he covenants th^t nppc of thofe debts were fence made 
fatisficd ; judgment by default, and a writ of inquiry executed; \^n^^\^ 
a fatal miflake being now found out in the declaration, it was defend^n^ 
mov<d that the interlocutory judgm^ent mjght be forthwith en- not allowed 
tcred upon record agrceabje to the declaration delivered, and the ^jn?,gV'of a 
xpll be brought into the proper oflice, and that the defendant miibke in 
Qiight have iw^ days tp move in arreft of judgment afjer the ^^^ declare- 
roll is brought in. Upon ifhewing caufe, it appeared that the 
.defendant attended the executing the writ of inquiry by counfel, 
^nd crofs examined the plainti0^^s witnefTes. 

Curia —We lament that entries on the roll arc not made at the 
tiimes when they ou^ht to be made; the rule mud be dif- 
^argedf b^caufip the defendant did not rely on the midake, but 
\^ m.^d^ a 4€fei\ce on the e:^ecuting the writ of jnquify. 
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In the Common Pleas. 

Noia : Trinity term in the 8th year of king Geo. 3. began on 
the 3d day of June 1768, when the court ordered, that upon 
procefs returnable the Jirjl^ ftcondy or third return of any term, 
if the plaintiflF declare within four days before the end of the 
ccrm^ the defendant (hall plead without an imparlance. 



TRINITY TERM, 

ZGeo. III. 1768. 



Bates verfus Barry, Efq. C. B. 

A defendant nf^HE plaintiff brought a former aftion againft the defendant, 
was held to Jj^ held him to bail for 70 /. declared againft him in an aflioa 
timc*for^c ^P^'^ *^ ^'^^^ ^^P^'^ * fpccial agreement in writing under thcdc- 
£ime caufe fendant's hand and feal, not (lamped ; and the caufe b^ing at 
<»^^*<^?* ifluc, the plaintiff's attorney found out he had made a mlftakc 
haddifconl '" declaring in an aftion upon the cafe, the writing being 
tinocd the made and executed in Ireland^ where nq ftamps arc neccf- 
£rft writ, by {^^y^ ^^g a good deed, and the plaintiff ought to have declared 
miilak& *" covenant^ therefore he difcontinued that aftion upon payment 
of cofts ; and having now brought this fecond writ for the fomC 
caufe of aflion. and arrefted the defendant a fecond time, where- 
upon the (heriflPhath returned a cepi corpus : it was moved that 
the defendant might be difcharged out of the cuftody of the 
flicrifi^'upon entering a common appearance, for that it wasop- 
prefTing and harafhng the defendant to arreil him, and oblige 
him to put in fpecial bail twice for the very fame c^ufe of aOion* 

Curia — ^This feems to have been a mere miftake, and not done 
with any intent to opprefs or harafs the defendant; if any fucb 
intent had appeared, the court would certainly have difcharged 

14 ' the 
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efendsnt upon entering a common appearance ; but it would 
K> much to fay the plaintiff in this cafe (hould lofe his bail 
mere flip of his attorney ? fo the rule was difchargcd. Ab^ 
Batburji J. 

Ivzns yeffus P y an Attorney of the C. B. 

'ANS and one C, made an afRdavit againft P. that he had '^"n •ttor- 

bcen guilty of fome malpra£licc with rcfpeft to a bill of "oJrt doth* 

for bufinefs done in the county court of Monmouth^ where- any thing 

it was moved that he might anfwcr the matters of the affi- ^n>n« q««- 

; to which it was objefted on the behalf of P. that this was J^'yj„*^" 

ifadion in an inferior court, and this court would not in* anioferior 

:ddle therein ; and cited a cafe of Henderfon v; llderton^ ^^^t t^'« 

y, 3 Geo. 3. C.B. when upon an application of this fort, eSiMhim 

ourt thought they had no power to proceed againil an toanfwerthe 

ley of the court in a fummary way, charged with a mifbe- complimt, 
ur in his praftice in an inferior court, (the Mayor's court of 
qftkj) to make him ^nfwor the matcen of an affidavit, be- 
they could do nothing with the caufe, but muft leave that 
tu quo. 

ria^Axi attorney cannot pra£kife in an inferior court if he 
an attorney of a fupcrior court, and that is the reafon why 
ourt interferes : where deeds are put into an attorney's 
(who happens to be concerned for the adverfe party) and 
•-delivered, this court interferes ; and if an attorney of thia 
doth any thing wrong any where qtiatenus attorney, this 
interferes, whereupon Mr. P. agreed to accept of a lefs 
!ian he had demanded in the county court of Montnouth^ 
le matter was compromifed at the bar. 

Perkin vcrfus Pro£lor and Green. C. B. 

ESP ASS for entering the-phintifF's houfe, and difturbing Trtfptft l«et 

im in his poflcflion thereof ; the fecond count is for ex- J^*"* ^^ ^ 

I him from the pofTcflion thereof; upon the general ifluc der^Hm""' 

lafc was tried before the Lord Chief Juftice ^fZ/Ti^/ lad mUHofi.of 

term at Wejlminjler ; verdift for the plaintiff, damages 40/. J^*^J^'^ 

i^ainft a 

! evidence given at the trial was as follows; vh. That the ▼i^'i'cr, 
ff GO the 8th of April \j62y purchafed of one mUiam ^,f^^'' 
/, a, publican, his intereft in a term of years in a houfe he liable to be a 
len in poffefTiOn of, and held by kafe (being the houfe in t>^k<upt. 
> iffc.) which leafc had been fome time before depofited in 
nds of the defendants, who are brewers^ (of whom Goodall 
I. il. C c bought 
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bought his beer,) as a feniriiy for a debt due to them from 
Goodall : that G^^^j// granted to the platntiS'an under-leafe^ for 
^hich he paid Goodall 40 /. for the good-will of the houfC} and 
paid him 35 /. for the goods in the houfe ; that upon the 26th o( 
April 1763 a commiflion of bankrupt iflued againft Goodall; he 
*was thereupon declared a bankrupt, and the meflenger feized all 
the ^oods in the houfe, which were bought by the plaintifT of 
Goodall with the knowledge and upon the recommendation of the 
defendants ; the plaintiff continuing in pofTrinon undtr his under- 
leafe, and the defendants being afljgnees of Goodall^ brought an 
i^Je£(ment as aflignees againil the piaintifF, rccoveredi and pat 
one of their fcrvants in poflcflion of the houfe : that the plaindf 
having at an expenee got another public houfe in the fame (Ireet, 
applied for a licence, which was much oppofed by the defend* 
ftnts ; but the juftices being informed how the plaintiff had been 
treated by the defendants, did remove the licence to the plaintiff, 
snd fiid they never would licenfe the houfe fo taken poffeflionof 
by the defendants \ and within twelve months afterwards the 
defendants furrendercd their poffeflion uutkr the judgment ia 
tjedment to the original landlord, by which the plaintiff's tote* 
reft in the houfe was loft : that the phintiff hearing of the late 
determination in the court of Kin;;'s IJench, that a victualler or 
common alehoufe-keeper is not liable to a commiflion of bank- 
rupt, brought trover for the goods and recovered 35 /. the fwn 
he pr.id for the fame, and has now brought /r*y^»^ and recovcttd 
the fum of 40/. damages. Nota : the commilEon of bankruptcy 
was fupcrfeded the 2d of February 1 768. 

It was now moved for a new trial, for two reafons ; firft, thtt 
trefpJifs vi ^ armis doth not lie in this cafe ; idly^ that 40/. da- 
niriges are cxceflivc ; upon ftiewing caufe it was anfwcrcd for the 
plaintiff that trefpafs vi i^ nrmis is the proper adlion, and dut 
this is like the cafe where an execution has been executed upon 
an irregular judgment, which is afterwards vacated.; trefpafs w 
t2f annis lies againft the plaintiff in that judgment, idly^ The 
damages in this cafe are what the plaintiff hath really failained, 
'for he gave 40 /. for the good-will of the houfe ; they belong to 
the jury, and are not exccfTive. In anfwer, it was faid for the 
plaintiff, that this a£lion was brought before the commiffion wai 
a£lua)ly fuperfeded, for the Lord Chancellor's order for foper* 
ieding it was only^made two days before the trial, and thtt while 
the commiffion was fubfifting they adled under a proper aadx>- 
rity, and could not be trefpaffers; 2 Roll. Abr. 555. 6 Y*.//.4. 
he who comes to a thing lawfully cannot be a trefpafler: to 
which it was anfwered, that the caufe determined in Baw9Ript9 
Enjfcr term 1767, of Rolls v. Rawlinfony was trover brought in a 
fimilar cafe to this, before the commiffion was fuperfeded } jif 
CHve]. TunurY.Felgate^ i Lev.^^. upon a judgment vicatcd an 

oflktf 
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oftccr \t cxcufcd for executing an execution, but the party is 
not ; the court took a few days time to conGder^ and then gave 
judgment to the follovvijig cffcdl : 

Curia —U the late refolution in B. R. that a victualler cannot 
be a bankrupt, had not happened, probably the prefent a£liozi 
would never have been brought ; and the Chief Juftice, who 
tried the caufe, thought it a very hard cafe, and did recommend 
it to the jury to find fmall damages ; but they found 40 /., which 
he thought they mcafurcd by the fum which the plaintiff paid 
Goodali for the good-wili of the houfe. It is now moved that^ 
in point of law, trefpafs will not lie \ id/y, that the damages are 
excedive \ the prefent adion is againft the perfons themfelves 
who fued out the commiflTion of bankrupt, who are bound to 
fupport the legality of their a£ls^ and is not like the cafe of an 
officer executing a writ of execution upon a judgment, which is 
afterwards vac^ated. We are all of opinion, that the commiflion 
of bankruptcy is void, and of no avail -, the jurifdidion concern- 
ing bankrupts is confined to particular perfons and cafes } as» 
that the perfon fubjcct to a commiflion mud be a trader, muft 
be indebted in fuch a fum. mud do fome particular zCt, lie. isti\ 
The court of Chancery acl's herein folely upon the application 
of the party petitioning, at whofe peril the commiflion iflues ; 
and if he fucs it out upon any falfe fuggeftioji, the law gives a 
remedy againft him to the party whofe liberty and property is 
thereby invaded ; there arc a variety of commiflioners whofe 
power and jurifdiftion are limited and confined, which if they 
exceed, the law will give remedy againft them ; and where 
courts of juflice viflume a jurifdi£lion which they have not, an 
aAion of trefpafa lies againft the officer who executes procefs* 
bccAufc the whole proceeding was coram non judice^ the cafe of 
thtMar/bnifea^ JO Rip. 76. a, b. \ wh^re there is no jurifdiftion at 
all, there is no judge; the proceeding is as nothing. This is 
the very cafe of the 'Marfialfca ; the party in this cafe is no 
trader, there is no foundation to build a commiflion upon, the 
commiflioners ha'l no power at all. Where a rate is unduly 
taxed, the warr^int oi the juftices of peace for levying thereof 
will not excufe the churchwarden or overfeer of the poor who 
diftrains for it ; Nichols v. IFnlker and Carter, Cro. Car. 395. 
And it is not like where an- officer makes an arreft by warrant 
out of the King's court, which if it be error the officer muft not 
contradid, becaufe the court hath general jurifdiflion ; but 
here (fays Jufticc Crokf) the juflices of the peace have but a par- 
ticular jurifdi£lion. The cafe of Terry v. Huntington iff ah 
Hard* 480. is a very ftrong cafe. In trover for goods levied by 
warrant of the commiflioners of excife, the queftion was^ if 
they adjudge low wines to be *flrong tuaters perfe<f!tly madci •winetm 
upon thcjiat. 12 Car. 2. c. 23. Whether an aflion lies againft the Hmlr. 480* 
cteccr? Per Hale Lord Chief Baron— The comniiffioners hare J^,^ 
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only 1 ilmted, limited jurifdidion, and if they exceed it* tht 
does not take away the jurifdiAion of this court. Special jurif- 
didions are circumfcribed : i. With refpeA to place, as a /erf Q( 
a corporation : 2. With refpeft to per/onXf as io Rfp» the cafe of 
the Mnrjhalfia : 3. With rcfpcft to the fubjefl-matter of dieir 
jurifdiftion ; and the ftatute limits theif jurisdiction in all tbefe 
three refpefts ; and therefore if they give judgment in a caufe 
aiiGng in another place, or |>etwixt private perfons^ or inodier 
matters, all is void and coram uon judice, as if they (hould ad' 
judge rofe nvater to be Jlrong 'water. Where a judgment is va- 
cated for irregularity, the party is never excufed» if an execo* 
tion is executed thereupon; yet the (heriff's officer is excufed, 
becaufe he has the Icing's writ to warrant him. Turner v. Pd- 
gate, I Lev. 95. i Sid. 272. Though thefe cafes have bcco 
fomctimes grumbled at, yet they are good law. Cartb, 27J« 
2 Stra. 509. In the cafe of an irregular judgment againfttbe 
plaintiff, dwA z capias ad fatis faciendum executed thereupon, in 
trefpafs nnd imprifonmcnt the party and the officer joitiedina 
plea of juftification under the writ; nnd the officer was thcw- 
fore hfli! guilty as well as the party; but where a judgment il 
revcrfe*! for error it is different, and (lands good until rcverfcd; 
one cafe is the fault of the party himfelf, the other is the error of 
the court. Smith v. Dr. Bouchier and others, vice-chanceUor, 
judge, gaoler, and party, in a caufe in the chancellor's court of the 
univerfiry of Oxford: the queftion arofe upon a cuftom, that a 
plaiiitif}' making oath that he has a perfonal a£lion aeainft any 
perfon within the precinfls of the univerfity, and thatheMbvff 
the defendant will not appear, but run away, the judge may award 
a warrant to arred him and detain him till fecurity be given for 
his anfwcring the complaint. On the 7th of Augttfi 1731, the 
defendant Bouchier having the privilege of the univerfity, made a 
complaint to the defendant Shippen the vice-chancellor of a pft- 
fonal aftion againft the plaintiff Swi/A to his damage of lOCoA 
according to his eftimation, and that he fufpeHed the plaintiff 
Smith would run away; that he took his oath of and upon the 
truth of the premifes, upon which a warrant was granted to the 
other defendants, who arretted Smith and kept him in prifon eight 
days for want of fureties. The court held, that the party xnoft 
fwear to his belief oi the defendant's defign to riin away, in order 
to give the chancellor's court this jurifdiftion, and that fwearing 
that \itfufpeBed the defendant would run away was not faffident, 
and that nothing but belief would do, therefore the whole wai 
coram nonjudice; and Lord Hardwicke was of opinion, that/rjf 
fafs andfafe imprifonmeht well laid againft the vicc-cha'ncelkjfi 
judge, gaoler, officer, and all of them; and though Sh Jd^ 
Strange in his report of this cafe, 2 Strd. 994. fays, that the offi- 
cer and gaoler might have been excufed if they had juftificd 
without the bailifFbr vice-chancellor, yet it fcems they could not, 
as the whole proceeding was coram nonjudice^ and a mere nullity 
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fthcrcforc quare as to that point). Sec the cafe oF Martin and 
Mar/bally (the mayor of Torhj) and J&y, a fcrjcant at maccj 
Hob. 68. in trefpafs and falfc iraprifonmcnt, where the prefcrip- 
:ion wa* for the mayor of Tork to direft precepts for appearance 
n the court of Chancery there: the court held fuch precepts muft 
)e intended to be made in writing, and becaufe the juftification 
lid alledge that the command given by Marjhall the mayor to 
ST/jr the officer to take Martin was by nvord^ the plea was held ill. 
This is againft a judge of a court a£ling where he had a limited 
urifdif^ion, but had no jurifdiftion of procefs ore tenusy fo the 
\Gt\on well laid againft him : there muft be a jurifdi£lion of the 
irocefs as well as of the perfen and caufe. 

' In the cafe at bar we lay the fuperfeding the commiflion of 
ankruptcf entirely out of the cafe, as if it had never been fuper- 
eded at all. The commifTioners had no more power to a£l under Hard. 478. 
he commiflion of bankrupt againft Goodall who was a vidtualler, 
han if he had been a divine, a lawyer, or a phyHcian : although 
t may be thought hard to adjudge a man a trefpafler in a cafe 
leretofore doubtful, yet the law cannot bend to particular cafes, 
md it is more for th^ general utility to fuffer particular hard 
rafes, than to ^ive ufurped authority any effect at all ; the hard* 
(hip of particular cafes is thereby moft amply compcnfated to the 
public. 

As to the damages, the Lord Chief Juftice was pleafed to fay, 
-kt wiOied they had been 40/. inftead of 40/. ; that he thought 
here was a foundation for the jury to have Icflcned them, but 
:hey thought other wife, and they (he faid) are the conftitutional 
udges as to damages ; and therfe muft be (brae very extraordinary 
x>ndu& in a jury to induce the court to meddle with damages. 
)o thepojlea was ordered to be delivered to the plaintiff, who had 
ttdgment. 

John Connor verfus John Connor. C. B^ 

7 OHN Connor of Barnett was fummoned to anfwer John Whatisfuf* 
Connor of a plea that he render to him 68/. which he owes fic^ntcer- 
o him and unjuftly detains, Isfc. and whereupon the faid John <JS«raaQii. 
Zonnor declares upon a bond \ the defendant craves oyer at the 
lond and condition, which is let forth ; whereupon the dcfend- 
nt demurs in law, and (hews for fpecial caufe of demurrer that jyj^ ^q. k. 
t does not appear that the plaintiff hath any caufe of a£tion, or mtrgln. 
hat the dtfcndant is indebted, or that he executed the bond. It ^~- *^""' 
ras obje^ed, that it did not appear to the court which John Con^ 
w executed the bond, becaufe there is no diftin£tion by way of 
Edition to the name of John Connor after the firft line of the <le-* 
laration : to which it was anfwered and refolved bjtbe court, 

Cc 3 that 
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dut fttfficient certainty appears upon the record that Jahn Comttr 
of Barrutt is indebted upon a bond executed by him tojoim Cww 
of Fridayjftrettj the ^j?ipr whereof is fct forth ; and therefore JJiu 
Comtor 01 Fridaj-Jlrtet mud haTeJudgOMBt againft Jchn Cmaord 
Bartuti. 
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Agsme- 
keeper of A 
lord of a 
manor has 
a righc to 
carry a gun 
any where 
out of the 
mar] or. 



Rogers verfus Carter, Efq. C. B, 

TRESPASS againd the defendant, a jufliceof.the peace, for 
-taking and carrying away the plaintiff's gun from him. 
Upon the genera) iffue Not guilty, which was tried before Lord 
MmnsJUld upon the home circuit laft fummer, there wasaYcrdift 
for the plaintiff; and Serjeant Nares having moved for a ocw 
trial, Mr. Juftice Gould now reported to the qourt the fafls proircd 
at the trial, as they had been ftated to him by Lord MaiufMi 



That Lord /f., lord of the manor of Ringwood^ by writing onder 
his hand and feai, on the 26th day of Augujl lail, madeandap*^ 
pointed the plaintiff hi^^^w^-iirrp/T within the fa id manor, whick 
appointment or deputation was duly entered and regiftered widi 
the clerk of the peace where the manor Jies on the 27th of 
Augufl i that on the loth oiO^ober hit the plaintiff hunted tod 
beat for game in the faid manoti and in a large field /A^rfpraog 
a covey of partridges ; after their firft flight he ihot at thoa 
within the manor ; they took a fecond flight, and the pfauntif 
purfued them out of the manor, but could not find them ; as he 
was returning again to the manor oiRitigwwd^ he was met by the 
defendant abbut three quarters of a mile diftant from thS maiiorf 
who afked him if Lord H. had qualified him ; the plaintiff an- 
fwered, << I have a deputation from the lord of the maoor of 
•• jRiflyuW;" llie dtfendant replied, " You arc nowoutof^ 
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^^ manor,''.and demanded hisgufit and took it from hini ; tbat the 
defendant did not (hoot out of the nunor, but was three qaar* 
ters of a mile out of the manor with hia gun and dog with aa 
intention. to flioot at game. 

By tbe^aUj Geo i. r. II. It is cnaQcd, That no lord of a 
manor (hall make any perfon to be a game^ieeper wich power to 
kill game, unlefs fuch perfoa be qualified by the laws of this ' 
realm fo to do j or unlefs fuch perfon be truly and properly a 
fervant to the faid lord ; or be immediately employed and ap« 
pointed to t.ike and kill the game for the fole ufe of the faid lordy 
and not otherwife. 

It alfo appeared that the plaintiflF was neither a qualified per* 
fon to kill game by the laws of the realm, nor was properly a 
menial fervant to the lord of the manor ; wheceupon two quef- 
tions arofe at the trial ; ^/?, Whether, from the fafts proved, 
the plaintiff had been guilty of any odence againit the game* 
laws, fo as to fubjecl him to have his gun fcized and taken from 
him by the defendant ? 2J, Whether, as the defendant was nei- 
ther a qualified perfon, nor a menial fervant to the lord, he could * 
be appointed his game-keeper ? J^rd Mamfidd thought the de- 
fendant had no right to fcize the gun ; and that it was not ne- 
ce(rary that the plaintiff fliould be a qualified perfon, or ^ menial 
fervant to the lord, in order to make him capable of having a 
deputation as a game-keeper from the lord of |he manor : So 
|he jury found for the plaintiff*. But as the lords of manors and 
country gentlemen prefwiit at the trial were of different opinions 
about this matter, Lord McnisfiM fjid he thought the beft way 
was to move the court for a new, trial without coils, and if he 
had thought this could not have been done, be would bavfe 
made a cafe for the opinion of tlie court, or have direded the 
jury to have found a fpecial verdict. 

This matter was debated on Friday November the i8th, by 
Serjeant Leigh for the plaintiff and Serjeant Nares for the de- 
fendant, and on Monday the 2 1 (I of Non^ember the court dif« 
charged the rule to (hew caufe why there (hould not be a new 
trial. 

C«r/^— There are two queftions ; i^, Whether the plaintiff 
was a -perfon qualified to receive a disputation from the lord of 
the maxuMT to be a ganu'keeper at all. 

2rf, Suppofing he is, Whether the juftice of peace (the de- 
fendant) under the fat 5 Ann. c. 14./ 4. had a right to take 
his psn from him, while he was fporting, for the purpofe of 
killing game* for we think it will make no difference in the cafe, 
whether hejhot, or not, out of the manor. 

C c 4 The 
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The Jlat. 12 tsT 23 Car. 2. e. 25. is the firft aft that intro- 
duces game^heepers^ whereby it is enaded, that lords of maDors, 
kic. may by writing under their hands and feals authorize ^Mif- 
heepers within their royalties'' to feize guns, He* or other eogioes 
for taking or killing game. See this ftatute. 

Thc^tf/. 4 £^ 5 W.H M. e. 23. / 4. puts game^^iefers upon 
a footing with the antient keepers of parks, whereby it i:^ etiafied, 
that ail lords of manors or their game^keepers may within their 
loyalties refift ofienders in the night-time in the fame manneri 
and be equally indemnified as if fuch fzOt had been committed 
within any antient chafe, park or warren. See this ftatute. 

The^at 5 jfnn* c. 14. / 4. adds power to the game-keeper to 
kill game upon the manor. See the ftatute. 

lihtjlat. 9 Jnn. c. 2$. / I. ena^s. That no lord or lady of 
a manor (hall make above cne game-leeper within one manor with 
power to kill game, and the name of fuch pcrfon (hall be entered 
with the clerk of the peace \ fuch entry to be made and viewed 
without fee. See the ftatute. 

T\it fat. 3 Geo. i. c. 11. reciting the Jot. 5 /nn. c. 14. and 
the fat, 9 jlnn. c. 25. and the abufe of thofe ftatutes, by lords 
of manors granting deputations to the farmers, tenants, and 
occupiers of the lands within their rcfpeftive manors to be gamt' 
heepersy with power to kill and deftroy the game, which praftlce 
tended to the deftrudion of the game ; for remedy whereof it 
was by this ftatute enabled, that no lord or lady of a manor (hall 
appoint any perfon to be a game-keeper with power to kill game, 
unlefs fuch perfon be qualified,- or be truly a fervant to tlie faid 
lord or lady, or immediately employed to kill game for the fole 
ufe of fuch lord or lady, lie. See the ftatute. 

As to the firft queftion, we are all of opinion that the plaintiff 
was a perfon properly qualified to receive a deputation from the 
lord of the manor to be a game-keeper, although he was neither 
a qualified perfon, nor a menial fervant to the lord of the manor; 
that this //W. 3 Geo. i. never was meant to check or hinder lords 
living ^t a diftance (from their manors) from appointing any 
perfon whatfocver to kill game for the immediate ufe of thalord*, 
, if it was otherwife, this aft would take away the right of every 
" lord living at a great diftance from his manor; we therefore arc 
of opinion that the plaintiff was well qualified to kill game ia 
the manor of Ringivood^ and confcquently to carry a gun for that 
purpof?. 



The 
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The plaintiflF being fo qualified, the fecond queftion arifea apon 
atitjat. 5 Ann. r. 14. fee. 4. Whether the juftice of peace under 
that ftatute had a right to take ' his gun from him while be was 
fporting for the purpofe of killing game in another manors out of 
the manor ofRingnmodf for we take it to be true that the plain- 
tiflF intended to kill game when he was out of that manor of 
Ringwoody and when the gun was taken from him; and think 
It makes na difference in the cafe whether he (hot at game out 
of that manor of Ringwood or not v if he had killed game wiert 
he was not a game-keeper, he might have been convicted in the , 
penalty of 5 /. \ but he was entitled to keep and have dogs, gufts^ 
and nets for the taking and killing of game any where : upon the 
debating this cafe at the bar, cafes were cited from the civil law- 
books and our law-books touching the property of game and other 
creatures y^-r^f naturx^ and the lawfulncfs of purfuing the fame ; 
but we fhaH not take notice of thofe matters, becaufe we arc 
now to judge upon a law of penalties, and the words of penal 
laws mud in all cafes be (tridly purfued ; if the words be doubt* 
ful^ courts of juftice will explain aud conftrue them in favour 
of xiiz ftihjeEl : if they h^ plain and clear words, the office of the 
court IS jus dlcere et non dare^ and we muft not rack and torture 
words to punifli the fubjeft. 

The firft part oifec, 4. of this Jlat, 5 Ann. gives a penalty of 
5 /. againfl any perfon not qualified for keeping an engine to kill 
game, and then proceeds to give jufticcs of peace and lords of 
manprs power to take away the game^ znAfuch engine in the cuf- 
tod^ of fuch perfon not qualified to keep the fame : but game^ 
keepers are all qualified to keep fuch engines, therefore are not 
the obje£ls of this claufe. 

But it is objefted, the plaintiff was ufing the gun to kill game 
out of the manor of Ringwood ; the anfwer is, he had a right to 
Vt^^ \t any where ; and if he killed game with it out of the 
manor, he might have been convidled in the penalty aforefaid, 
but the juftice had no right to take the gun from him ; it would 
be confounding the right of keeping with the right of ujing the gun 
to fay otherwife ; we cannot think the legiflature had any fuch 
meaning. 

The afls of parliament come from lords of. manors themfelves, 
who moft commonly furnifh their game- keepers with dogs, guns, 
nets, tic. : we cannot think their property fras intended to be 
put in the power of their gamekeepers to forfeit the fame, when- 
ever they might pleafeto exceed their authority under the depu- 
tations. By the fat. 7.2 if^ 23 Car. 2. gamekeepers themfelves 
are empowered to feize guns. What ! (hall a game-keeper in the 
very next manor to mine have a power to take my game-keeper's, 
gurii if he happens to be trefpafTing in my neighbour's manor ? 

this 
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ih\$ would be t humiliating difgrace indeed, and could nererbe 
meant by the legiflature ; and LF game-hitpirs wete permitted to 
feize one another's guns, there would be a kind of a hrder^vtr 
mong them : if this was a doubtful cafe, we (hould incline to 
the fame opinion we are of, to prevent breaches of the peace 1 
but it is a clear cafe, and the game-keepir is neither within the 
words or meaning of the ^at. 5 jinn. c. 14. / 4. Upon the 
whole ^e are all of opinion that the gun of a ganu^iieper of a 
manor cannot be feized either eundo or reJiundo^ or any vAen 
tlfii and that the defendant the juftice of peace had no right to 
take away the plaintiff's gun from him : the rule to (hew caufe 
wfa]f there ihould not be a new trial was difcharged. Fir turn 
iuriam. 



HILARY TERM, 

9 Geo. III. 1769. 



Freeman verfus Jones, a furviving Partner with one 
^Napleton. 

The cnurt /^ASE upon promifes for goods fold and delivered to the de- 
fcfufcd to ^ fcndant and one Napleton his late partner deceafed j the 
fenSam^lelvc declaration was of Eafter term lafl 5 in Trinity term laft the dc- 
to withdraw fendant pleaded a bond given by him and Napkton in fatisfadion: 
• fpeciai in MichailnMS term laft the plaintiff replied to the country : now 
pi«d th«gr- '** ^^ beginning of the prefent term Serjeant Burland moved that 
BcraiiiTtte. the defendant upon payment of cofts might have leave to with- 
draw his ^rm///rtf and plead the j^^/j/ra/^/, upon an affidavit 
that the fpecial plea was pleaded by the miitake of the defendanVa 
attorney, and that the defendant had a good defence to maice 
upon the general Jffue ; upon (hewing caufe Serjeant Jepbfon 
for the plaintiff produced an aiEdavif that die plaintiff's onlf 
material witnefs was gone to the Weft^Indvis fince the iffue joined 
laft term. Serjeant Burland in anfwer faid this had often been 
done, where the plaintiff had not been delayed, as in this cafe 
, he had not, for the plaintiff could not have tried his caufe before 
this term. 
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Pit n/rijur*— This has frequently been granted after a replica- 
tion in fome cafes ; but here the plea goes to the aAion : it was 
pleaded fo long ago as laft Trinity Urm^ and the defendant has 
laid by all laft Michaelmas term, and there is no reafon to let the 
defendant withdraw this fpecial plea and plead the general iffue : 
the rule Was difcbargedi aifinti Clive J. 

Callaghan, an Attorney, Executor, &c. ver/us Hatris 
and his Wife. C. B. 

^HE plaintiff fued out an attachmetit of privilege whereby the Ac edamt^ 
**• fherifFwas commanded to attach the defendants to anfwer 'PfJ^J^ 
the plaintiff in a pica of trefpafs, and alfo that the defendants \ *p5J^ J^ 
anfwer the plaintiff according to the cuflom of the faid court in trofer»»c, 
a certain plea of trover^ and for converting of the goods and " ""^ 
chattels of the faid plaintiff as executor as aforefaid for one hun- ^|h*ft 
dred and twenty-four pounds. ' woold have 

Men flUMC 

s. clerk-like Cd 

The defendants having been arrefted upon this writ and held have Cud ia 
to fpecial bail, Serjeant iJares moved for a rule to fliew caufe • PJ5* ©^ 
why a common appearance fliould not be accepted for the de- the cafe"^f^ 
fendants, alledging that the ac etiam in this writ doth not parti- coaverttiiig 
cularly exprefs the caufe of aftion as the ftatute of 13 Car. 2. |!!Jf*^ 
c. 2. f 2. dire£ts \ for that there is no fuch caufe of adion as a j^ hft^ft?* 
plea of trover / but it ought to have been in a certain plea oftrcf" 
pafs upon the cafe for converting the goods and chattels of 
the plaintiff to the defendants' ufe to the plaintiff's damage 
of 124/. 

Upon fliewing caufe it was faid by Serjeant Glynn for the 
plaintiff, and refolved by the court, that the caufe of a£lion is 
fully and clearly expreffed ; and although the ac Aiam be not 
exa£lly clerical, yet nobody who reads it can doubt of the caufe 
ofiiAion; befides, fince the ftatute of ac etiam 13 Car. 2. the 
ftatute of 12 Geo, i. cap. 29. hath enaded, that no perfon fiiall 
be held to fpecial bail before an affidavit be made and filed of 
the caufe of adtion, which hath been done in this cafe, fo that 
the defendants have had notice from tie affidavit of the caufe of 
adion ; and if tbat affidavit be fufficient, theeourt cannot admit 
j^ a common appearance. The rule was difcbarged. 

Nota J The 4ibfeffi of tht flat. 13 Car. 2. c. 2. was not men- 
tionied, which fays, '* This id OiaU not extend to any attach^ 
»< meni rfprhnlege at the fuit of any privileged perfon, and opott 
'* ftBch writs of attachment fuch courfe (hall be taken for fecurity 
'* for appeantnce as hath been ufed '^* fo th^t it feems there is no 

occafida 
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occafion to infert an ae etiam of the particular caufe of a&ion in 
an attachment of privilege at the fuit of an attorney who is apti* 
▼ileged perfoni in order to hold a defendant to bail.^ 

Jofeph Hole verfus John Finch. C B. 

The defend- ly HE defendant was fervcd with a copy of a iejiatum capias ad 
ed'v^tha^I njpondendum by the name of Rkhard Finch; and having 

pits by the entered a common appearance by his right name John Finch^ the 
^\m d P^**"'^ff declared againft him by his right name John Finch. 
appean by Upon an affidavit made by the defendant that he was ferved as 
lui right aforefaidy and with a notice at the bottom of the faid capias di» 
"Mtt^John, xt&tA thus, viz. Richard Finch^ you are fervcd with this pro- 
plaiatiflTde- ^^^^ to the intent that you may appear, ^c. and that he had 
Clares agaiaft not been fcr^d with any other precefs at the fuit of the plain, 
him by bis ^ig- ScrjeantWar^/ moved that all proceedings might be ftayed 

jight name, r • ^ \ -^ juj i^/T r ^ ^ 

John i the for irregularity, and had a rule to mew caule. 

court wiU not iaterpore in a fummary way and fet afide the proceedings of the plaintiff for irregnlarity. 

About the fame time a fimilar motioa was made in a caufe of 
Jack/on verfus Doleman, do£tor in phyfic, C. B» 

So where a Xhc defendant was arrefted upon z capias ad re/pondendum, 
)iH^ wrong w'^^'^^in 1^5* addition was efquire^ and he gave a bail-bond by 
addition the name and addition of Robert DoUman^ doBor in phjjic^ the 
giYcohimin plaintiff declared againd him by his right addition of ao8mr in 
puw^ilTbaii Phfi^i whereupon it was moved that all proceedings might be 
by his Ti«ht (laycd for irregularity. A rule to (hew caufe being made, the 
addition,and court Ordered that both the above cafes (hould come on to be dc- 
dcd?re$°" bated at the fame time \ aqd now 
againft him by hU right ad;;i:bn, the court will not intcrpqfe upon motion. 

Serjeant Burland fiiewed caufe for the plaintiff Hole. 

The obje£lioni9, that the capias is againft Richard^ Finch^ that 
the defendant has appeared by the name of John^ and the plain- 
tiff has dc^jlared againft him by the name of John^ and now the 
court is dtfircd to ftay the proceedings for irregularity. This is 
an unfavourable cafe ; the merits are not at all in qucftion; it 
is a motion to delay juftice ; and if the plaintiff's proceedings 
be bad in point of law, the defendant may take advantage 
thereof by pleading; intlie prefentcafe he may crave ^r of the 
6 Mod. 18. original writ; and if there be z variance between thai and the 
»Saiic.658. count, he may plead it; and there is no cafe like this to be 
^^?: , , found wherever the court ftayed proceedings as for an irregu-' 
^ ^ larity upon a mouon; if there is, it is incumbent on the other* 
fide to fticw it. - 

I Serjeant 



Hilary Term, gGdoAlL 1769. 394 

Serjeant Jephjhn (hewed caufc for the phintiff ,Jaci/on. 

Where the return of the capias ad reffyondendum is wrong ; 
where there are not 1 5 days between the tejle and return ; where 
the notice for the defendant to appear is wrong apd not agree- 
able to the a£l of parliament, or where there is no attorney's 
name to the writ, the court upon motion generally fets the fame 
afide for irregularity; but I cannot find that the court ever fet 
a fide proceedings in a caufe upon motion^ for a variance between 
the capias^ or the ivrtt and the count i the old way of declaring 
was to fpread out and repeat the whole original writ in the de- 
claration in all a^^ions whatfoever» until the order made by this 
court in Michaelmas term 1664, JeB. 16. whereby it is ordered, 
«« For avoiding of long and unncceffary repetitions of the ori- 
*< ginal writ in afbions upon the cafe, and perfonal adlions upon 
*< penal ftatutes, that declarations in anions of trefpafs upon 
<' the cafe, or perfonal actions upon any general ftatute, namely 
« hue and cry, monopolies, and for fuits in the Admiralty, and 
*' fuch like other than deht^ repeat not the original wnt, but 
*« only the nattirc of the action, viz. A. B. was attached /d an^ 
^* Jkuer C. D. in a plea of trefpafs upon the cafe : or in a plea of 
*< trefpafs and contempt againjl the form of theflatutej* And when 
the whole original 'writ was fo fpread out on the roll, together 
with the count thereupon, if the count varied from the nvrit in 
any thing material, it was ufual for the defendant to plead in 
abatement ot demur for the variance. In this cafe the defendant 
ought to have craved oyer of the original writ, and pleaded the • • 
variance if there was any. 

C//r/^— At this day the courts of juftice intcrpofe in affum- 
mary way, and in many cafes fct a(ide proceedings upon mo- 
tion, where the law hath provMed other remedy; as where Aey 
fee that a plea is frivolous and dilatory, and that there is no 
ground or foundation for pleading fuch (ham plea, they will fet 
it afjde; fo they will upon motion fet afide executions irregularly 
iilued and executed, and order the money levied thereon to be 
reftored to the party, where the only remedy formerly was by 
audita querela; but neither of the cafes at bar ire fuch as ought 
in juflice to induce the court to interfere in a fummary way^ and 
(lay or fet afide the proceedings for irregularity. 

Formerly, when the whole original writ, 'wzs fpread in the fame 
ri5ll with the count thereupon, if a varianie appeared between the 
writ and county the defendant might have taken advantage 
thereof, eitlier by motion in arreft of judgment, writ of error^ 
plea III abatement f pr demurrer, Cro. JSliz, 829. 1 8$. i$8* 330- 
a Lutw. 1 181^ S.F.--But afterwards it was dctermiuedj that if 

the 
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If a ddtnd- the defendant will take advantage of a variatire between thtwrii 
MtwiU uke and count, he mull demand oyer of the writ and fllew it to die 
a^riauolce Court. 4 Mod. 246. E/lcry.Y. Hicks ^ Ux. 1 Salt. 701. 658. 
between the 6 ii/(?rf. 303. And a cafc in MS. of Gro/s v. Lee, which was 
coa^'he ^cp^vin by writ for taking his cattle, the count was for taking 1 
muft crave g^^y ^^fiy there was a demurrer for the variance, but judgment 
ojfcrofthe was for the plaintiff. Parker C.J. cited Salk. 701., and die 
JJJ^J^^^ court held that defendant cannot take advantage of a variam 
the record* between the writ and count without (hewing oyer of the writ. 

Ante> 85. 

iBB.R» . Tfjcj-c is no equity to author ife us to interpofe in either of 
thefe cafes; and if the defendants in either cafe can take any id- 
vantage rigore juris, let them take it. One reafon why the 
court (hould not interpofe is, that after the defendant hath ap- 

K eared and is in court, there is an end of the mefne procefs ; and 
■ the defendant craves oyer^ it niuft be of the original writ^ he 
cannot have it of the mefne proceft; and if application was to be 
made to the M ifter of the Rolls, he certainly would not rcfufe 
to order right originals to be made out in both thefe cafes. The 
rules muft be difcharged, but without coilsj this being a new 
cafe. Per totam curiam. 



Rigg verfus Curgenven. C. B. 

In in taioo A CTION of debt for 27,000/. brought againft the defendant 
ttponthciti- /\ (upon HCi^Jlat. 2 Geo. 2. for the moic efF^fkual presenting 



Inga JerfwT bribery and corruption in the eledlion of members to ferfc in 

to gite his parliament) for corrupting and procuring 54 voters to give their 

eSi*^ 7 ^^^* *^ ^'^^ '^*^ eleftion for tlic borough of Mitchell in the 

memtelsof CQUnty of Cornwall, wherein the plairttitF declares» that whereas 

parrumeoc, MitvMl IS an autient borough, and, for a long time pad, two 

it ijnotne- jjuj-^effcs thereof have been clcfted and fent, and AiW of right 

prove^that ought to be clcftcd and Cent to f<:rvc in parliament for the faid 

tbeperfi>n IvyrQugh \ wd whcrcas, on the 12th oi March in the eighth year 

^hMo'vo * ^^^^ prcfent majefty's reign, the king's writ under his great feal 

g ovote. jj-^^j ^^^j ^ j^j^ court of Chancery, dircftcd to the then IherifF 

of CvrttvioU% reciting |hat-wherea& by the advice of his council, 

{jTf . he had ordered a parliatmnt to he hoiden at Weftmin^er on 

the loth day of May then next enfuing, the king by his faid 

, writ commanded the (heriff to make proclamation (k> fcts out 

the whole writ)*, which writ on the 14th of March in the fan»e 

year was delivered to Francis Kirh/im efq. then and ftill (heriff 

of Comwalf, to be executed in due form of law; by virtttc. 

whereof the flieriflF, on the faid 14th of March, made his pre- 

jccpt in writing, {baled with the feal of his ofBce, direAed to the 

pfrtTHve of the borough of Mitchell, for the ele&ion there of 

IW9 burgeflbs) by virtue of which precept, outhc^ift day of 

Manh 
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March in the fame year at Mitchell^ an ele£Uon of two burgeflet 
for the fame borough was had» which faid e]e<^ion was the firft 
ind next clcftion of burgeiTcs of the faid borough to ferrc as 
burgeflts of the f:iid borough in the parliament of this kingdom 
after the committing of the f»*veral offences hereafter meor 
tloned i and the faid James Rigg further fays, that at the time of 
committing the feveral offences hereafter mentioned and before^ 
and from thenceforth until^ and at the faid election, James 
Scaiv€n and John Stephen/on were candidates, that they might be 
cledcd and chofen to ferve as buvgeflcs for the faid borough at 
the aforefaid then next parliament^ that is to fay, at the borough 
of Mitchell aforefaid ; and the faid James Rigg further fays, that 
the faid William Curgenven^ not regarding the ftatute in this cafe 
lately made and provided, nor fearing the penalty contained 
therein, after the 24th day of June 1729, and before the faid 
e!e£lion of burgefTes in and for the faid borough,, and whilft the 
faid James Scawen and John Stephen/on fo were and continued 
candidates as aforefaid, and before the fuing out the original 
writ of the faid James Rigg^ to wit, on xht firft day of March ia 
the eighth yenr of the reign of his prefent majefty, at the borough 
of Mitchell aforefaid in the faid county, did corrupt one P^tr 
Buddie^ the faid Peter being then and there and from thenceforth 
until and at the time of the elcftion aforefaid having a right to 
vote in the faid eleclion^ to give his vote in the faid cle£lion for the 
faid Jomes Scawen and John Stephen/on fth^it they might be chofen 
burgeifcs to ferve as burgeffes for the fame borough in the faid 
then next parliament of this kingdom, by then and there giving 
to the faid Peter Buddie -x large funi of money, to wit, the fum 
of five pounds and fivt {hillin;;s of lawful money of Great Bri» 
/.«*/?, ^s a gift or reward for his the faid Peter ^Buddl/^ giving his- 
vote as aforefaid for the {a\(\ James Scawen and John Stephen/on 
at and in the faid ele£lion, contrary to the form pf the ftatute in 
fnch cafe lattly made and provided 5 whereby, and by force of 
the faid ftatute, an a£^ion hath accrued to the faid James Rigg to 
dcm^ind and have of the faid JVilliam Curgenven 500/., part of 
the faid 27,000/. And the fliid James Rigg further fays, that sccnni 
the faid IVilliam Curfrc/iven^ not regarding the ftatute in this cafe coimt. 
lately made and provided, nor fearing the penalty contained 
thc'rcin, after the 24th of June 1729 and before the faid elec- 
tion of burgeffes in and for the faid borough, and whilft the 
faid James Scawen and John Stephen/on fo were and continued 
candidates as aforefaid, and before the fuing out the faid ori«- 
ginal writ of the faid James Rigg, that is to fay, on the faid fitft 
day of March in the /aid e'if)Mh year of his faid majcfty's reign, at 
the borough of Mitchell aforefaid in the faid county, did corrupt 
one Peter Buddie, he the faid Peter Buddie then and there^ and. 
from thenceforth until and at the time of the de£lion aforefaid* 
having a right to vote at the faid e]e£^ion, to give his vote for xbtt 
fame James S*:mwen and John Stephmfon in the iaid ekftion, that 

they 
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thejr might be chofen burgefl'es to tetrc as burgcflcs for the (M 
borough in the faid then next parliament of this kingdoniy bf 
• Varies then and there * agreeing to give the (aid Peter Buddie a large 
«!T^. fum of money, to wit, the fum of 5/. and 51. of like lawfol 
money, as a gift or reward for his the faid Peter Buddle^9 giTing 
his vote as aforefaid for the faid James Scawen and yohn Stephen* 
fin at and in the faid elcAion, contrary to the form of the ftatnte 
in fuch cafe lately made and provided ; whereby^ and by force 
of the faid (latute, nn a£lion hath accrued to the faid Jama 
Rigg to demand and have of the faid William Curgenven other 
500/. other part of the faid 27,000/. (there are 52 other counts 
in the declaration exa£lly the fame as the two counts above 
mentioned refpe£ting Peter Buddie^ differing only in the names 
of 26 other perfons corrupted by the defendant, among whom 
is one Wiliiam Hoekitt in the 1 itii count, for which the pkuntiiF 
had a verdifl): Neverihclefs the faid IVilliam Cur^enven^ al- 
though often requeiled, hath not rendered to the faid Jatus 
Rigg the faid 27,000/. or any part thereof, but hath hitherto 
altogether dented and flill doth deny to render him the f4me» 
whereupon the faid Jafnes Rigg faith that he is injured, and hath 
damage to the value of 100/.; and therefore he brings fuit, &r» 
The defendant pleads nildiifety whereupon iffue is joined. 

This caufe came on to be tried before Mr. Juftice Willes at the 
lad fummer afTizes for Cornnvally when a verdi£t was given for 
the plaintiff on the firft and eleventh counts, fubjedt to the opi- 
nion of this court on the following cafe, viz* 

That the plaintiff on the trial of this caufe proved the writ 
and precept as mentioned in the declaration, and that James 
Scawen and John Stcpbtufotij efquircs, were candidates, as 
therein menticneJ, andtluit the right of voting for reprefenta- 
ttves for the faid borough was in the inhabitants paying^^ and 
/(?/, and that before tht faid return of burgeffesj and whilft the 
faid James Scaivett atid John Stephcnfon fo were and continued 
candidates, and before the fuing out the original writ of the 
plaintiff, to wit, xhtfrj} d<ty of March in the eighth year of his 
prefent majefty, the defendant did corrupt the faid Peter Buddie 
and William Hcchln to give their votes in the faid ele£Uoo for 
the faid Scaiven and Stephefifon that they might be chofen to fcrve 
as burgeffes for the faid borough, by then and there giving to 
the faid Peter Buddie and William Hockin the fum of 5 /. 5/. as a gift 
or reward for the faid Peter Buddie and William Hockin giving their 
votes as aforefaid ; that the faid Peter Buddie and William Hockin 
afterwards voted at the faid eleftion for the faid James Scawen 
and John Stephen/on; but the defendant's counfei having objeded 
to the aforefaid evidence, as not fufficient evidence of the faid 
two perfons' pight to vore, a verdift was given for the plaintiff 
Mpon the two counts wherein, the defendant is charged for 

having 
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tiaying comipted the faid Peter Buddie and Wtlliatri Hoclin^ fub^ 
j6£i to the opinion of this i:ourt, whether the evidence of the 
defcndant*8 having bribed the faid two perfons to vote a$ tfove- 
laid, and their having actually voted accordingly Without pro* 
dttctng the poor ratei^ be evidence of their ri^t to ^ot^, as - 
againft the defendant. 

. This cafe was argued the a7th of January in this term^ bf - 
Seiji^nt Davy for the plaintiff; and Serjeant Gfynn for the de- 
fendant. 

- ■ >. 

Fol' Xht i^lainliiF it waA infift^d, thdt it Was not neceflary i6 > 
alledge in the. declaration that Buddie and Hociin had a. tight t^ 
vote, for the words of the ftatute are, << Any pet (on who'hatfai 
'« or claimeth to have, or hereafter (hall have or claim any right 
« to vole,*' (fc. So that if *f. applies to fi., who has no tight 
to vote, and bribes him to vote for C. and 2>., and B. ^StntWf 
«ves his voce for them, ^. is equally guilty under this ftatute as 
iF B. had had a right to vote. Hie cafe of Comb v. Pkt, B, R. 
fried at JPells m 1763 before Mr. Jufticc Witmot, was tixsA^ 
Which was a motion for a new trial, and Was faid to be exa^Uy 
like thia cafe ; that the declaratibn in thai cafe was vtrhatim (p:- 
ctpt in dates and names) the fame ad this ; it charged that A. B. 
bad a right to vote, and did vote, but it was not proved at the 
trial that he had a right to vote ; it was proved that A. B.vottd 
and was received upon the poll,, and that the defendant Pitt 
gave him money to give his vote. The court of B.R. held 
dearly tt was conclufive evidence againft the defendant Pitt^ 
And ^ave judgment for the plaintiff. Lord Mansfield faid. Shall 
the defendant be allowed to defend himfelf by faying that A. B. 
had Ho right to vote, when it is clearly proved that the defendant 
gave, him money for his vote ? Certainly he (hall not. H^ilmot J. 
faid thete could be no ftronger evidence than A. B*^ being ad- 
mitted to vote. This cafe in B. it. was relied upon, as dircdly 
in ppint fo)p the now plaintiff! 

For the defendant it was infifted, that the averment or allega- 
t!6ti in the ^declaration *• that the perfons corrupted had a right to 
<< voie^^ is material, znA fubjlantivey and muft be t>roved; that » 
an intention to commit an offence cannot be puni(hed ; but if 
thefe perfons had no right to vote, the offence is not committed, 
therefore it was neceffary to prove they had a tight, by proving 
they were inhabitants of Mitchell, and paid fcot and lot there. 
That fuppofe an zGiion ol fcandalum magnatum was brought for 
fpeaking flander of a peer or ^ judge, &c. it muft be proved that 
the plaintiff was that great per/on which, the declaration alledgea 
him to be, or he will fail in his a£^ion. That fuppofe it had 
appeared that Buddie and Hochin had no right to vote, the decla- 
ration would fail, becaufp the averment therein would not be 
f'jpported. That the poll-book is not evidence of a perfoTi*s 
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tifUt to- VOIO9, fee akbai^hh^ votci, it docs not follow that U 
t^'a ncKt to vote. Si^pjiqfe in an aAi^n for cnminaL conm-^ 
f;9LljQii it be D^ovjed tha t ;he defendant had fiid'that he h^ bi^ 
With thf jj^hipu^y wife^ that would np^ be; eyjdepce to beTe^tq 
ijHTv^^^^^- px(wiog tb^ mian^age of. the |»laIntifC' and' hii 
wife i'ancTfo' It Was raid to be determiAedin a" cafe pf t)r. Smito 
' ▼• Miller, which was an a£lion for crimihail conVerfiitibn widi 
^c |>JUj9fi^'<.wifcv The proof ^i tl^ triil wa^ that when the 
dp|[cO(unt was c&u]»h( m, bed ^rith her^.Iie becKedt^e .Do^(N( 
micht hot'kSow'it, aiirf faid, « For Gk>d*8 CSelct it not. be, 
^ known.** Tlxe plaintiff could not prove his marriage, arn3 ft' 
yras bdd. i^it ^M <i$^f^9n4^nfs apprdienfipn& ihju the |Kr(«)n, 
j(x%\i whom he was caught iaticd/ wasl the pfaii^tiff'^ wif*^, yn^ 
mipxSig^pnl (p c6iiifid^»ni| as thcr^ ^^ m> pr^ppf tla{ bAkne^ 
&f ^o be fiic^t w hi^ own inowle^gf , Frptn tTii5 cafc It wai 
£ifd>, it folbwsr ^at no ^^«if pjr rep9rv)thR* P^^^JflP H? ^ '^'l*^ 

i^fowis^^via^nce;;^ ;- \::\,:\^ ^ .--v 1 

' C<Btr'a^W^a« of qpimort that it i$ not ijocfflS/f in tKi| cal| 
ii.alled^e in tlie declaraiion^ or to^proyc th^t B^iMc^'^^ Ift^fp. 
^ aLKigtit^qo votcj that the giving monej to,a;m|ja for,Hi^x^ 
Slid tjil'l|and]n]gby ih^ prefidtng^officcc at t^^ oJe^ton, and|i?it)g 
fe'votc/wFikh i& received, and not o%dc^ [^o* or, coniro- 
Tci^edj js.conduCv^t^ cvidcnqcagalnil the defendant^ and th|iC| i» 
agajaft /f'w it h xX\c moft dcciGire and bed evidence th^ caf} Hi 
ai^ the cafe cited of Oji*^ v- PUt gDvcms this c-ifc^ and, is eitr 
a^ff lii^ it. As to tlie cafe mentioned of criminar conrerlh 
tiao^ to be fute a defendant's faying in jefi,, or in loofe x^mb|^r^ 
tftl)c» thjil, he had laid with the plaintirs wife^ woi^d Qot bf 
fttScief)t alqne £Q uouvift him in thit adion^ but if k wept 
proved that th^ defendant had feiioufly or rolcmnij^ rccogptzcd 
that, he knew the woman he had laid with was tbe p]^ti0^i 
wife, wc thick it ij^,QuId he evidence proper tp be left to a jut|| 
Wfuhoul proving th^fn^rriige* We th\nK th^t the proof XHi 
tfiefe two perfons voted at the e]e£lionj and their T|>tes t|0^ thco 
difputcd cr controverted > is evidence of their having a right to 
VRtp*. pjopcjr tG.h,)?Jtf<to a jurj^^i although it be n^i^^nci^vf 
fyidenfe of fuch' ih^ir ri^hU Jiitfgaiftpt for Uif .^^liipci^^ 
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the Manor of HaUg^ifey m SuBoti:, veiytisPte'Son, 

. .as* • ' .■...•.■.. ■••' t ••• 

fei^A^^ tried. «t^'t^. hft fKHses ji^M jcir.;the- conatjc <s| 

^, j^hSja^^ w^ fiXf «^ for.^.pUimift fuWeft to* th9 

>fsiikMi of this c<mrt upon the following cafe; Mrhich ftAeSf ' ' ^^f 

That ^amej Andrews clerk, teji^ff feifti; lxi iit: of cAISlin A copy- 
^jjyhold latitls held of the inanor ofK^w^Ay >Wv il« Hwarihrti *»^ f'''- 
A t4e couiuy of &#/i, mi the 1 ft of SefffM& 1 75 a duly ftiri S|^ JJ 
len^d^red the fame in ppeti court to th9 uffP o| tu&jiviU ;• anM- aftet^ bi« wUi, and . 
^arik by 6 is W 11} dulj cx^cmc^ did. frdiKMi ^rf»^ that JphA ^j*>^« ]J^ 
"^nhat^ c(<^ and Bdtimrd Ctf/^Ms7|,^.tb^.ftrTiir^0f.tltenfi^.oe Jir^two 
^e execuKrr or admitnflrA|tors of fuch; fltVTiYory flioulcf (tnoft^ perCMit to 
>ther, thinga) make fale of the fdid co^hfiU jpceqAiAsi dnd a^pl^ ^ulL^ 
inidifpok of the nioRics arifing i^effbH^ &c.the'/inMnt8? aodr mSet trif- 
[)ar|»0fei in the faid will mentioned. That the faid John Canham iog thereby, 
m^ Edv^ard CifUhanfy by vtttiit of ibc.ftW ♦ilhan*fifrrfTia«^2w ^"^^^J^ 
}ie ufe thereof, did bf deed iiidentjrdbti^la^iRd' fell the ibich ^1^ Uiey^ 
liqyyji^ld gitei^eB to. ^bdr4' Raf ejTq.: aiid bi«. beifSi • to ho7d tn may icil 
ivW rff^d %Wif fttjry Wft.teiw ax^ afigov itrf the Iqrd oP j;^2mit. 
dii^/ji^ numpr^v)^ thefeof, By th^ rent% ted, andth^ 

ind Arvices 4^ and aef^flcnnjcii- for tbf .(am^sr thst at ai' general M ihaUad- 
»art-bwpp h<<dcn for the'faSd n^awiori^ the! death of Ac fiu* ^'^^j^\ 
James Andffvfsyf^i prefeixted^. apd^at iSk>< sfod tvtno A2bf<^quenft havebutone 
:purt»froclaHn%tioQa w(;rf <j|iuly p{i49 fbr his .hdjn& to come m- ^oe. 
ID^'l^Vfnitted to the (aid prenliff s y that at the Ikil.of the faid 
f^ee pQurt0 the tdAARitHgrd Ray' perfobaily. Mieiided with the; 
aid deed 9r bargain and fak, and craved admittance thereon^ 
vhicjfci the lord of the faid manor refufed tograiuv ihfiftihg^that; 
rhq Cndjri^efs flipuld hai^ corpe into court and been admihed; 
:o the (aid premiifes previous .to their making. fide thereof »% anil:, 
^aid a fine for fuch their admiflioh; that a fourth proclamation 
,1 Dd 2 was 
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was made at a fubCequent courty and: a wanant of feizott 
awardedi and duly executed. 

That the firfl; perfon admitted under fuch bargain and fak 
was in the year 1703, and that between that time ^nd the year 
1760 feveral perfons have been admitted under fuch bargains and 
tales, >^ithout the truftecs of fuch wills having been* pitvioolly 
admitted \ and that during that period no perfon claiming under 
fuch bargain and fale appears to have been refufed. 

nrhis cafe was argued laft term by Serjeant Leigh for the plain- 
tiff, and Serjeant Glynn imrtfae^defeudant ; and in this term 
Serjeant Whitaier argued for the plaintiff, and Serjeant Fujler 
was' prepared for the defendant ; W the court ^tnout heanog 
tiim gave judgment for the defendant. 

Ci^ritf-^The queftions for the conCdejration of the «ouftarei 
Whether Mr. Rny^ the pu'rchafer of thefe copyhold laAd^, was 
entitled (under the furrender, will, bargain, and fale j to be ad- 
mitted to the fame on payment of on6 fine ? or,' Whedier.^ 
truflees under the wifl oiuil firft be admiited| and then fhrrendef 
to Mr; Ray f 

We are all of opinion that the lord of the inanor ought to bare 
admitted Mr. Ray to the copyhold lands in queftion ; we had very 
little doubt of this u^pon the firft argument ; but as counfel were 
retained on both fides to take notes j and the parties defireda 
fecohd argument, we permitted an ultnim conctRum : and hafia; 
now heard brother Whitaker^ who has faid all that can be find 
for the plaintiff, we are all very clear (without hearing brodwr 
Forfttr) that judgment muft be for the defendant, and that die 
lord in this cafe is only entided to one fine. 

Copyholders, antiently, were little better than flaves, or the 
catHe upon the land ; their tenure originally (moft probably) was 
in viUenagei by the help of reafon, true reIi;»ion, and fcience, we 
by degrees emerged from that ftate of barbarity 1 • vUienap i^ 
came cctyholdy but ftill the tenure was at the mere arbitrarv wffl 
of the iKrd ; at length copyholders got more permanent euateSf 
like freeholds : antlently their lord might buft and turn them out 
when he pleafcd : his nnes were arbitrary j but firtce we are In- 
come more civilized and free, the lotd cannot at this day fet a 
fine at more than two years value up6n an admittance on m 
alienation ; admittance formerly was of grace and fmwsfy now 
it is of ri^ht : the lord took hxsfine for the admittance in nature 
of a relief: it was a boon for having admitted the tenant, and the 
admittance is the true parent' of the Jine^ for he could have no 
Jine without admittance. 4 Rep. 28. a. 
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If a copyholder furrenders to the ufe of his will, and derifeg 
to if. B, and his heirs> the will only doth not pafu ^hc cCtatet buf 
the furrender and will together transfer the cftate. The legal 
eflate in tJbis cafe was in ^lr• Andrews the devifor until his death, 
when.it defcended to his heir» in whom it now continues until 
• the admittance of Mr. Rav the vendee under the order and JiVir- 
thn of the will. So in tne cafe of an alienation th^ copyhold 
eftace always reds in the furrenderor until the furrenderee be ad* . . 
mitted tenant. 4 Rtp. 23. /i. Pitcbi*% cafe. * 

It is obje£hed for the plaintiff, that the truftces (who haye no 
eflate qr intereft given them by the will, but are only ordered 
and direBed to fell) ought firft to. have been admitted, |>efore 
they could have power to fell to Mr. Ray. In anfwerto this we 
are of opinion, that when the devifor died the power to felUwas Cra. Jte« 
inftantly in the truftees, and that where a man by his will gives '99 
power to fell, the lands defcend to his. heir until that i>ower be J^y|* J jj[ 
executed. There is a great difference betw;eeii a naked power and ^ 171, k.* 
a veftcd intereft ; upon a naied power given to. a vn/ef (he may 
-fell to her bujband : in the prefent cafe, a mere naked power b 
given by the will to the truftees to fell, and when the vendee 
comes in, he is in. under the furrender and the willy a| much as 
if he had been eiprefsly named in the wilL 

Bat it is objeAed, How can a man fell when he has nothing in 
the lands i In anfwer to this, fee Co. Lit 27 r. j. The commii^ Sae Atkmt 
•fioners (in the cafe of a bankrupt feifed of copyhold lands] by 95* 
'their bargain and fale put an eftatc therein in the affigneef, (^"co^' 
although the commiflioners were never admitted, and the af- 50, ftc 
fignees who are. bargainees or vendees take from the oripnal 
owner of the effate. 

We think thefe truftees have no right to be admitted tenants 
either in law or equity, becaufe they have ao intereft, but only a 
mere naked power or authority, we fliall not take notice of the 
cafe in Cro. Jaa 199. becaufe we think our determination wants 
no cafe to (upport it j as Mr. Ray the vendee came in upon the 
third proclamation and de&red to be admitted, he ought to have 
been admitted upon paying a reafonable fine to the lord, who 
has no hardOiip in this cafcr Judgment for- the defendant jper 
$oMm curiam. 
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Ctie o^n a [ A .^ll^ i^kui tivs Cafe aguoft ilic^efaidsiit ibc mUioonSj 

letter that l&lUowillgt ''t^/S^ ' ' 

plaintiff »" V ' ' 

wm^ft^, ' «01dri//.r/;faiUong.i^Wirf^lott<bd^ 

and had cbf '^ As if not long fincc you had got out of hell ; 

iccb. . : ^ ju< ithitawfmabkjfaiclll toiongFr dan Jbiekf 

V % I^icsttfibn I dtCiic f ou jwuiU odme oo nunc here ; 

.. . /v. You qU Aiaking, dd aaAtjr> eld' fUi] MJaai. ' 

. M if fou come^ny^durc/jfoiLiball ^lay for jour.boaidi 

• M .Yoo'll liifirdQie $ake iids as a iiratiiingliDi^ laCf 

^ - ^< And abycir aiore ciUfir Jthe^doorB, \^hik'the]f:lieioQ|( iP-^jt^- 

' ^cjd^lCJQdlaiitfkad^liQfeguikr: a vcnlift 9rai4iiin«lM 

. ihcploipibltf aiidixponce jdaaugeg^ a tiie' laft d&BCi'larifiP 

•xduDty c£J¥amdiii And Jiow k «9S xnofttd hjr Ksjfyit Ji» 

;jfait4f»4B ancQlloi judgoouBAt, that dbia ms aot^fudh a liUeUiir idbw 

an action would lie; dutiheatdkis a^iAcnyiorlQirUd^MCq 

family Is liable } to have it is no crime, ngr doe$ it bring any 

nii^iiViBC upod aoun, fiar it may be iaatktj^c^oiflkt :M-Mk^ 

' by infioaidW; iJ^JmUpaXjlDt a jMrid>w% «tf iMfh 9Htfe 

.<Cftempcrfc; thgjakAia nAtfci^prrirrfikotfc^i^ 

f^ tkcto, far ills aiot cdmnuitticated hj dbc ak/ i>iit fry.CQiaiilk 

^ ^ -or putting. QA a. glove, 0c thcckNtbea of bn^ adbo^illie iAi 

;.Mi|^ altli£ugh it:be4ui la£»Qioi28 itiHerngfj, yet it iuspMa IP 

s^ei Burro, offcnce in the per(bn having it, and therefue 110 aftfistt witti^ 



h!!^ fitid^ ""' ^°^ faying or writing that a ms^n h^ got the iid. It is not Ife 
'"^ rfe]unate^tiiiug4)atal9ki.Jiia#jptdk^i^^ 

.^faioaad a^on upon thd caft; wiiiCB JfBcapfe a ii|tn:2Qiidl k 

nbnovol iGom ifarfaicfar 4tf*mc^ Jbfittie »dtdt Jstnift ipij|pA« 

;X:ife//;^/44- £>v^ |^> i44« HU. ai9» fltkdlgk^tW aM- 

iural.i{ifin&iqr' ' .'-•"".. 

ni^^m'wclt:Uea^. wc ixuj^ 

that it was publilhed by the defendant iixo/frtM^/ tmAHnof^wm 
deliberately or malidoujly publiflies aiiy thing in writyig oonceruinf 
another which renders him ridiculoySf or texiii% to hinder manl^ind 
from aflbciatinfl; or having intercourife with him, an aAionveli 
lies againft fuch publiQier. Ife? no difference between dus and 
the cafes of the /eprofy and plague; and it is admitted that an.ac- 
tion lies in thofe cafes. The writ de leprojkatnavmio b not taken 
away, ^lthough the diftemper is almoft driven a^ay by deaalinefs, 
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er new-inyented remedies ; the party muft liavc the dlftempcr 
to fuch-a d<rgree. before the writ (hall \>c granted > which com- 
mands ih^iheAffto rimb^t Htm witt^diil ^Hiij'dJitocurAfolitartum Regiftmni 
^ hahitandum ibidem prout moris eft^ ae per commuriem conver/q" *g*^*?°* 
'"^neinjiu^ ho^'nihtis Jaikpnum vei fericdlum evemat atievj/ma/o, » 7= ' •• 
*I*e iegrte i^deprefy is' iwit Wftlcrhl j if y6ti fay he has the Ic- 
^prdff^ is fufccieftt, and the aftidn lied : the rcafon of tjhat cttfc 
y^fiti^sxo Vhls. I do *ot kiTow whcdiir the iufi Aay not be cofli. .. 
itntn icrat^d by the air t^hhout! contadr ; it is faid to* oe 6cca^6nfd . 
by animalcula in thle Ikih, and miift be ^Ured by '6dr^afd i^^A- ; 
^cation. Nobody will eat, drink, or have any intercourfe wkh a 
T^6n who hasf ttie itch and (links of briitiftonc ; thercfiirc t tfiiak 
this fibel aOibnabte, and that judgment muR Wfor t&cfp&RtttiiF, 

Cyif*(f ~r^(h of the tottte opia^^^^ 
and (candalous libel, 

^jRifiaj/f T.— I wlfii dilsniatter ibs thbroiigWy^bne mto, aq4 
%bri( fofciUhlV di^rerrttiAed ; hcNiJ^evet^ I Kare no doubt' at:^(eiit 
^bnt iBit tl^e^^rlHng arid ptAnftiiAg kny thihg wfai'cli fehdep n 
^n tiffieiilob^ Is a&i(5ifafi)e's and ^x^thet ifie i/rii be occatSohect 
liy a nian's Aitilt or ihisforturie, !t is a cniel (%arge, ahH rendefi 
WtoWthridhculbtiisabd'mifet^b^ by being lep^ oiit of all dprm- 
3^by: Itt^ai It, thit I With rtififtre i^d/c feme more fotemn^e- 
^terhriniddit. that th( Writfilg krid >abl»hiiig any ifairi[^ wfiich 
^dd n>ihaKie^kiitan'tidicu1bUs or idfitiiiiitte bi^ttt to be )!ittni(Ke*Sr; 
%ir fafjrliig'a^tfn hali the iieh^ WitHoUt ±6x6^^ perh^jis an aStibh 
'^itld fiat Ife #Mr<nit i&iit fmdcVBiiirit diituniftanccs. I am of 
,^ tmt b^iorr, tbia Jiidgniitfnt ifiUft be fbr thic pl£htiffl 

' fiS^Af Jf.-^'WIiatt my bfotliar i^a/i(i/i^ litis fald is vi»y materht; 
^tSfSt hi dtftiii^tt letV^liBers lind '^(h>Js) a ffliei is phmlff- 
%tdb bddi 6!>mlda1^ ; jknd by iaridATj, when '^^(ig; <(i^ woMfs 
woold not be i^YmKKatft lA ilitlMnr ti^y i Ibt i^idddftg thfc voiSs 
ra;^ and retfcal of any one, an adbn will not lie,; but if.thofe 
■^rSk Were wtit!fe\i and pwi(hed of any onc^^ t dMbt iiot ap 
ixiSi(M WodM lie. If one ttCih (hbuld faJT pf another &at he liab 
tfeltdx, t(^ftioat more, an a^idn t^^oufd i\t\ Ite ; but tfhe AiouBl 
^bftt 'th(>(fc WorJs of 'another and pubiift th&m tniKeicikjIf^ as in 
-tfier ji^(i!nt <;aftr, I ha^ ifd dobbt at dl biit tKe a£k}on well Sit. 
What is the reafon'why faying a man has the*Ay>^ brj^^Mrla 




(bcietjr*. 'I s^^^P- ws*' 



' BBVft tAe publifhiilg an^ thihg of a man tliat rfcn^m &tm tidiclU 
lous is a libel and airionabie,-and in tH^ ^itettxk cjafe am tf 
opinion for the plaintiff. Judgment for the plaintiff /w' /a/, ^ur. 
ipithout granting any rule to &ew caufe. 

Pd4 



405 EA^TEJ^TEHu^^Geo.lU. 1769. 

Rcdfhaw vcffus Brook and others. C. B. 

Trtflwft npRESPASS agatnft the defendants (who arc cuftom-houfc 

**^!jwfe' officers) for breaking and entering the plaintiflF^s houfc, aiid 

effictnfbr ^^^^rching every place therein for prohibited and uncuftomed 

cattrini^ goods, but they found none. Upon Not guilty pleaded, this caufe 

follfifua ^*^ ^^'^^^ before Lord Chief Juftice JFilmot^ when the jury gate 

/rtrchipfc A verdifl for the plaintiflT and 200 A damages, 
for probt« 

whoe'Sw ' Serjeant Davy now moved for a new trial, alledging that the 

f!mmd none; damages were exc^il;ve, for that it appeared upon the trial that 

the Jury find the defendants had not done damage to the plamtiflFto the value 

n^et ^*' ^^ *^^* whereupon the Lord Chief Juftice reported as C&U<^wS| 

agrinft vi%. 



i^'tf^ry***^ • '^ ^** proved for theplaimiaF, that on the 2d of May th«:cfe. 

litUf or no fendanta came to the plaintiSF's houfe^ and deGred to fee cvov 

<^«<M|«* . ^pl^ce therein^ and to fearch for prohibited goods, which they m^ 

afuftd ''^ ^^^ opened many bundles of goods, but found none fudi ; dien 

they defired to go into the cellar, but the door thereof being 

locked, and tlie plainttflFhimfelf being from home, and having tlie 

key of the cellar door with him, his fon fent for a hlackfmitli, 

and had the door opened, whereupon the defendants entered tk 

cellar to fearch for cambrics and prohibited goodty b«t found 

none : plaintiiF*s fons then toM the defendants they had done 

'the plmntiff great wrong, and would be brought to juftice: die 

defendants continued the fearch about twenty minutes, and ttieo 

departed. It appeared they did very little damage, and befaared 

well enough. They did not prcteiKl to have been informed by 

uuy body that the plaintiff had any prohibited goods ilkliis hoofe, 

nor was there any jproof of any fuoi informaiion at die tiial. This 

is the fubftancc of the evidence ^iven at the triaL And 

Although I myrelfmav think aooA too large damages, yet 
how can we draw the line to fix the mcafoie of damages in this 
CAlV } I cannot fay the jury have done wrong ; and perhaps if I 
had been one of the jury, feme of diem night have convinced 
me that 2^0 A damages are little enough, 1 am not diffalirfcd 
with the vcniUcl. 

Ca^^ T.««-^$ my Lord Chief Juftice is not^ffatisfied, bow can 
w^ tJiv t!^at thcle dasnages aye too large ? A rale to fliew aufe 
^hv ihvi^ IhouU not Kr a new trial was refnfed^MjinarrNM|| 
suJ SctjCAUt iX^ took aodus^ by his npcion* 



[ 4o6 ] 
TRINITY TERM, 

^Geo. III. 1769* 



-Leafingby vftr^/ Smith, Savilian Profeffbr of Geo-* 
metry in the Univerfity of Oxford and Doftor in 
Fhyfic. CB, 

TH IS was a. rule to (hew caufe why claim ofcenufance of this Conoiknce 
caufc, prayed by the Earl of Litchfield, Chancellor of the jfp^caiw^ 
jiMiver/by of Oxford, Should not be allowed, which, was. made ^^^^^If 
.i)pon iKc motion of Serjeant Jephfon the |4tb ot Aprils the 3d Oxford, be- 
^ay in the laft tcrnj. tJpoh proof br affidavits that the defend- "y^Jtwas 
ant was a matriculated member of tne uniyerfity, Savilian pro«- cUimedHi 
fl^fTpr, in geometry, and reGdent there, and upon producing to the due f<ytm^ 
;icourt a leuer or warrant of at^orneyji under the hand and fcai of f *** ^^ 
ihc Eapl of Liicbfield^ appoindng ^. B» his attorney to claim ^'^* 
fonufance in this cafe for the univerfity; alfo the letters patent 
under the great feal of King Hen. %. bearing date the ift day of 
Jtpril in the 14th year of his reign, whereby (amongft other 
things) .he granted, to the then chancellor, matters and fcholars 
of the univerfity of Oxford and their fucceflbrs, that the Tai^l 
chancellor and his f^cceflbrs, or bis deputy or commiflfary for the 
4ime being, ihould have the full conufance and examioatipn, hear* 
ing and determination of all pleas, as well of debt, trefpafs conirci 
pacem, and other mifdemeanors, as of mifprifions, extortions, coq- 
fpiracies, confederacies, maintenances, falfe allegiances, accounts, 
iContra^a a^d injuries wh^tfoeveri and of ^11 -other articles which 
may faD into fine or redemption, or^into other pecuniary puniib- 
ment, and of all other pcrfonal contraAs, pleas, and plaints, and 
other caufes and matters whatfoever, by wfaatfoever name they 
^e called or may be called, although they might coQcem the 
faid late lord the king, his heirs or fucceflbrs, (a(Szes and pleas 
oJF freehold only excepted,) .withi|i the yill of Oxford^ &t. or 
clfewhere within the kingdom of England^ after what manner 
foever arifing, done or committed, as well at the fuit of the (aid 
hte king, his heirs and fucceflbrs, as stf the fuit pif the party^ or 
in any other manner whatfoever wher^ the fcholars, or their 
fcrvants or minifters, or any other perftas^who ought to enjoy 

apy 



407 Trinity Teim^ 9 Ceo. IIJ. 1769. 

• »ny privilege of the faiJ univcrfity of Oxford; which, for the pri« 
vileged perfon the faid chancellor, commiflary, or his locum ienefis^ 
or their fucccfl'ors for the time being, (hall or will claim, bfc. He. 
k$c. And ^ upon |)rQKkiciiiff to die cMrrun tsemplification of 
ana£):of parliament mafle in uie f3th yeidr^ofQumi Elizabetb^ 
confirming the fald letters pateots and^lfo an entry of the claim 
of conufance in this oMik ilpon a coH w Ifjft Eqfter term, wherein 
the charter and the ^(X of parliament are (hortly n^JuUy dated, 
and it is fet forth, that /xp fchnlar (liali be fued, arretted, or im- 
pleaded any \ihcre out of the univerfity, f6r whom the chancellor 
(hall claim this privilege ; then recites that this zGCion was com-f 
mencedj and the defendant ferved with a cafias (as hereafter is 
•fxieiitjoiifld, die offffioi^t^A <(rckf iraiHoxM tat]ie'£iiir*c#yi 
^cfi &t» fortfe, t^at {^ 4efa)4a^ is a matriculated pcrioQ#. &»- 
vUian profcfFor, and rdideiit in tht iiniverfity, aoj conclude^' with 
praying that this court will remit the cootlf^Dtt' of this cMtfe to 
the chancellor of the uniyerGty. withi»ut fettin^ forth the decU« 
'. tatioh \iditefclurfbew before idetba^ 

Juftfj^t'^im this'tcYni, tJtc^tntW/bh^AHi^Wg^a^ 

' tHice&l affid^vlt^'th^t'h&'is^ a'^UiMsr, ^nd dnt^Mb'^MmMit HHk 

indebted' to him in ihe ftiti oif 129/. 1 1 /. tff </. Mr 'MA ttil 

<^ l^out^ atrd m^ttrhds fduTit!, in'1>nild}hg ;ihd te{ifalfaifi(r<tlle%diifb 

* 4)f thp^i*ifcp'*iiK III Qj^^-rf, who has paid 'the pMtmiff'prA ft 

. nan thei1:<^, but "has VS^xt^ *tp >iy ihte ttthtiihifti'; tJh^ -Ab 

-vfoik has^be^m'ftiSrfy taiwfurtd Uhtt ^afcitd, ti^ tfccife W& ** 

ito thie ptalniiiF iiS/. antt upwardli ihat SiOiKlerto itt &iHii ' 9 0k 

*dcht, Ac piairttlfti 

' IDti the 2 iH 6f j^k^ Yi[09, *ftA^ ddt -aUMlAbii nb}^ »8 
'^r^fUJ^fjUum vgahflt the^'ebfferrd^f, ^ tiiJfWifr tlie fffiuiitHF ir 

iV($B,lh^'la'ft d^y <^ Ikil: 'm/kaiHnctt*td[»[^ MB i^iitlM>l^'A 

« - .4 •■ - . . * . 

' Tha^ on Ae 24ft 0fJaiftiAy T7651, Ji edjiy W Afe ^i«»'#4i 
7erved'uppn the 4(^efrAa«^, ^Kd altered faU iii)^^?)(n|S)Ub #f&: We 
^iilV?crc^ 

*^ 'Ticst Oft the Jd' of Jj^r^i ttt the ^^^ificfn Mir JfiBirjiifm ISflhi 
ilfe pKi^tttf't.ancitiB^ 'cfdt^effedr to. fft« JWAtftitirt i«*iferm 
VecTafat^^t) {ttfitled ^ftlrkt' t6)^, Ih ati a^QKUf \ia6to^Ite cift i^ 
^^/t for wbtK 46iv^ tttd matMaft feuntf^af Mte¥e. 



Wplc*0 %a j i^l«t?!ii ind Iffat^ ^^ ;; 

On 
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*Pli Xikt 14A Qi4p0(ils !^e third ia^ of the :famc4<OTi» «il4 isiil 
>kllf9^f% ^ppUp^Kioa was m^ toxbis couit by the atc^nicy^of ^ 
ifSt^a^or oJF theuwerfiqr, clsUming du6 conuiaacc, gQ4 prij iag 
. th« fape cugbl he ^lwQ^» »bitf» .the i;h1&^ jbew is^vfe Mnrt* 
. in^iici9iijQ<l »Fi0 /nstik AQ (the eiotion of ScKJeanc JtphfiinM fimf^ 

Md w che 34 <>f j^^H^ /« f^f prgfiitU firm d»i$ jnsitter w^t «tebaH|l 
'1^7 Gii|)»ffai and -^S^^k^ Serjeants, on behalf ftf-^ ttniYerfiljr». a^^l 
.1^ }wfs. iifuji^ant lor f he plaintiff} w4 .«flcr tii^e taluln %o «m- 

$cter whether the claim of conufance (houl4 be iritairedfrthc 

fourt on the 14th of Jum^ the la(t day of this term| gave jttdg«- 

n^nt 9igiMnft •Uowi^g ibexecif xq the «&;Sl iMIawiag : 

Wilwfl Lord C. J. (afterHatiq| all die fads ei^adly a$ above} JadrneotoT 
fud to this efif& : ' fiMxpuft.' 

The queftion is. Whether diis -flaim h^8 hecn made in du& 
Jbrmt add' in due timef and we are all of-opinkm that it is defec- 
' ttve in both. 

The coiirts of WeflmnJliihiaH baye in all time^ been aal^io^i 
to reftrain and curb inferior jurifdi^ions, and to bring the fub- 

Je£k to dle'conMnoalaw courts htre^ for the obtainiiig cffjuftioe. 
; can eauly dUccra very proper motives in die oourta for fudl^ 
^ttir GobdttQ : .tfiere. bad been great fower given Irom the crown 
to great meii, which occafioued much oppreflioi), and ma^c 
people look up to the king, and defiro^ tphave juftioe in 'hia % 
"eoQtts, which is more impaitiaUy adminiftered tb6re than iniM- 
4TOor jurUdiAioas } this i^ the feafen that induced the fupcffiir 
courts to take defendants out of inferior couvts, and to lay doipfii 
very ftri£i and fevere rules to keep the plaintiff to the fuMrior 
.-joriUi^ioni wb'iA'ho^ad elcAed and chorcn, al!ho«gh the in- 
terior jurifdi£lion proceeded ki the fame manner .«ec6rdiilg <o 
the rufes and maxims of the cpmmon law ; i fortiori to be igore 
'AtiOt to fee Aat the dlaim be made in du$fwm trndtrnt^ when it 
-is'tb fetch the pai^y» and coaufance of ihe caufe to an infH^ 
iurifdi^jaa Ihat prooecds by a difieroot law and mode of tiia(. ' 

' This erapt of contifanc;p affile^ to the unlnec^ty woiU^^ai^e 
iffiffy^ wittonj sgti 4ft of pariiiimcAti fpt |hc ci:f»^ciM9ni^ Hird 50^. 

mrant cojii^E^f 0/ pleas tp proceed hv any ofher ni^no^r tfajyi 
'^ the nilQi of (he cofbtnpfi law, ^nd tb^refore t\ie ftj^ute ^ 

n J^. >af[ma[fle to ^cqpfirm t|iW<:^iuter to ti^e ugiTftflt];. 

4U>mpariion to the law of the land and a triaPby a jury^ ti^Bfiffaus 
am inclined to keep a tight hand upon this cbum, aceordio^^ 



ki 



[one 
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None whofoever haye greater regard for the uoirerfitiea than 

' we all b^vc'fl may fay, we have filial piety towards them v they 

excel in all fcience whatever, and lliine with brighter luftre than 

* either the Roman^ Grecian^ Egyptian^ or Akxandriau fcbook; they 

. are ftars of the firfl magnitude, and although I fee fome fpecks 

in them, yet I fee more in others ; and if there coald be any 

partiality in this matter we (hould all have been with them^ but 

we hre bound to determine by the ftri£k rules laid down by our 

'predeceflbrs.- 

As to this claim, at fird reading thereof it feemed to m? to be 

imperfeflf and not entered in due manner and form ; it is drawn 

after thi: entry of the claim in the cafe of Hayes v* Long^ C. B. 

Aiitf|3io* Trm. 6 Geo. 3 ; and if the claim in that cafe had been allowed 

upon debate, I (hould have been weighed down with the aiutho^ 

. pty ; but the only point iu quedion there was. Whether the de« 

. fendant Long was rodent in th^ univerGty ? and whether the 

claim was mace in due manner and form, or in due time ? was not 

at all debated by the counfel or the court. Long was not refi- 

, dent, and ttai claim was difiliowed.^ . ' ' ' 

The entry of the claim on the roll ia theeafe of Kendrkl r. 
Kynajfon^ in Hilary 4 Geo. 3. B^R.^ was exajUy like that in Hayes 
¥• Long (which fecms to be drawn from it). I W9|i. in that court 
when a rule to (hew caufc was made why the claim oC conolaiiioe 
fhouid not be allowed ; but nothing further was donet nor was 
the rule ever made abfolute \ fo that whether the cl^im vfk thp 
cafe of Kendrick v. Kynafion was duly made and entered or nok^ 
was never determined. 

I (hill now confider this claim, how it ftaiid^ smd bow vA 
. when it ought to have been made*-. 

* The claim of conufance in this cafe, is an iotenFcntiOQ of a 
third perfon demanding judicature in the cauict againll the plain- 
tifF who has chofeq to commence his adion here^ and it is telUng 
this courc they have no right to try the caufe ; and if the uoi* 

.veriity have a r^ht to fuch. judicature and conulance, they have 
a right to tell this court fo • but yet the court and the crown ase 
interefled, becaufe the claim is made againft the general jurifdic- 
tion of the king's fuperior court, and againft the adminiftratigA 
of juftice therein, the fined garland in the crowii; therefore the 
court, as judges between the crown and the univerfity, moft look 
into the claim nicely, and fee whether it be made in dufc farm 

'aniid tme according; to Uie ftri^ rules laid down bjr oorpred^ 
Ceflbrs." 

This claim is a demand of (bmcthing pud fit ddehtr^ the con« 
(^ueuce whereof is, that it muft be pene&ly entered upon re* 

cord. 
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(cord, miift date every thing that is to t^ke away the general ju-* 
rifdidion of this courts it maybe demurred to, or the f aAs • 
therein alledged may be controverted by pleading ; the whole 
cttght to be fet forth, with all the proceedings in the cavife that 
have been here, with great precifion. In this cafe the claim was 
made after the declaration was delivered; 

The period and fituation of the caufe at the time when tlitf 
claim was made, is very material. A declaration had been deli^ 
vcred on the 3d of jipn/, a rule to plead given the 1 2th oi Aprtt^ 
and the claim was made the 14th of Aprils fo that it was necef* 
fary to fet forth the declaration in the entry of the record of the 
claim, which is not done; there ought to be no diminution of 
any part of the proceedings in the caufe, but the whole progrefs 
thereof, till the inftant of the making, the claim, ought to have 
been entered 4>n the roll, Co that the proceedings and declaration 
in this caufe ought to have been entered on the roll \ and then 
upon the fame roH the entry goes on thus \ viz. And the faid 
defendant by A. B. his attorney comes, (but the defendant fays 
no more, nor makes any defence,) and hereupon comes George 
Henry Earl of Litchfield^ chancellor of the fair univerfity of 
Oxford by C jD..his attorney^ to demand, claim, profecute, and 
detend his liberties and privileges thereof; that is to fay to have 
the conufance of the plea aforefaid, (and fo the whole claim is 
entered in due form to the end thereof, which concludes thus,) 
and the aforefaid chancellor demands his liberties and privileges 
aforefaid, according to the form and eSe£l of the letters patent 
aforefaid, and the confirmation aforefaid, in this plea between 
the parties aforefaid here in the court of the lord the king now 
depending to be allowed to him, *Af heretofore hath been allowed* • Thth 

. words feem 

In the cafe of WelU and Traherne, the claim was difallpwed, ^fl^'y^r" 
fo that the roll wherein the entry was made was tnken away and. this cafe, 
never filed; but I have been favoured with a fight of a copy of j>«caufcthii 
thatentiry by Mr. JFilmoti who was concerned in that caufe; g'^^'by^i* 
wherein the proceedings iii the caufe are dated in the mannei^ »a of par- 
and form aj I have faid ; in Ryley and Appleby v. Storey^ Eajler- J»fo><n«- 
9 Ann, Roll 330. the proceedings are there ftated as in Weill 
and Traherne* In Chapman and JViJb^ Trinity 3 (sT 4 Geo: 2* 
Roll 1^6. C. B. the entry is the like as in JTel/s and Traherne) 

fo alfoirt Y.FavKet^ Mich, i Geo, i. Roll 61 2* all thefc 

cafes (hew what is to be entered on the roll in making a claim of 
conufance. ' . . .. . « 

The proceedings In the caufe fo fat as they have gone ought 
to be ft rited in the fame roll with the claim ; becaufe the courtj • 
if the claim be allowed, does not fo abfoiutcly difmifs the cauftf 
that it can never be brought back again;, but it is plain, from 
many of the old entries that the parties have a day given tbepiin* , 
9 th% .'" 
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the univerGty entered and made the claim in due time ; bat we 
are bf opinion they might have entered the claim as of IStarJi 
tefm, and were obliged to cotne the verj firft day of Ba/fir tam^ 
and move the court to have it allowed ; the 20 nien. 4* aa «. ill 
a. writ of maintenance returnable qtnnden. MarHm^ the wujtrfni 
hwrgeffes of Brifiol claimed conufance ; and it was held by alTlibe 
juttices that they ought to have come upon }iktfihft day^ and that 
their cUim (hould then have been entered^ and becaufe they bad 
hot fo done the claim was Hot allowed. 1 1 /f. 4.. 41* b. S..P. 
6 H. 7. 9. *. 10. S. P. 9 H. 7. 10. b. 12. a. S. P. 3 H. 6. 
30. *. S. P. Bro. Conufance^ pL 19. Bro. Privilege^ ph 7. 
S. P. and many other cafes in the books fliew that conufance rf 
pleas muft be demanded thefirfi day the party bath in court, evoi 
upon the return-day of the writ, if the caufe of a£iion appem 
therein ; if it doth not, then upKon the firft day giten upon ^ 
declaration : in the prefent cafe it appears by affidavits that the 
defendant had notice of the caufe of adion before the return of 
the capias ad refpondendumy fo that the chancellor ought to ha?e 
come and made the claim upon the return of the /writ. Upon 
the whole, we areall of opmion that here has been delay, and 
that the tonufance hath neither been claiofied in due form nor in 
due time: and therefore the fame ihuft be ^alloWecL 

Gcrrard, Widow, Adminiftratrix, &c. verfus Early; 

C.B. 

T^HBT upon a bond : after the rule to plead wasoviti ScijMni 
'■--' Bttrland moved that the defendant might have leave to plead 
two pleas; \fii Performance of the condition of the haoii\ 
2f/Ai That no fuch letters of adminiftration as are fet foith ill 
the declaration were ever granted to the plaintiff. 

ITpon fljewing caufe, it was obje£led by Serjeant Naret for 
the pliir.tif, that the defendant cannot plod the fecond pica 
without craving ^r^ of the letters of adminiftration, and (ettin^ 
the f?.mc out in that plea ; and he net having craved ^er thenm 
in ti!v.o, Is now too late to demand it^ becaufe the rufe to pkad 
is out« and of that opinion was the court ; and faid, where there 
is any t<.7rf jv^y between the letters of admimftracion fet forth in 
the Jechrition, and the letters, fe'r, actually granted under the 
feal of the tpJritual court, if the defendant will take advantagie 
lb* rcof he muSl crarc t^ thereof before the rule to plead is out| 
unirt tet the Uxvit ovti oTi record and demur for the variance, hot 
x\\w now he w.:s «^? late. The rule to Ciew caufe was dif 
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jBctween Joha Wdler and Elizabeth his Wife, Joha 
' Mercer and Suiannah his Wife, Thomas Fry and 
E&Kabeth hb Wife, Benjamin Fry and Sarah his 
Wife, Ann Cripps Widow, William Okill the 
younger and Ann his Wife, Plaindfis ; and Dor- 
cas Baker Spinfter, Defendant. C B. 

'JCntf,^'T*HIS is an adion of treljpars ttpon the cafe, wherein Joiote la 

* the plahitiA declare, that whereas at the time of "^^^ 
iSbe feferal gtierances hereinafter firftly, fecondljr, and thirdly ru dippert 
tisentioned, and alfo at the time of the making of the agreement atTonbridfe 
and the aft of {^rlhment hereinafter mentioned, and for a long -^^^ 
time before, there were and (till are ceruin fprings or welb^ with their 
laedidnal water called Tunbridge Wells within the manor of huihrndt, ia 
Rufihall in the faid countY of Awf, to which faid fprings or " |^*Se 
wells dirers perfons hare during all the time aforefaid reforted, dSbodtnt, 
and flill do refort, at proper feafons of the year, to drink the f<w «ercif. 
water thereof for the benefit of their health 5 and whereas ^Core ^^J^ 
and at the time of the agreement hereinafter men^ned certain- di{per» not 
perfons called dippers ufed to attend at the (aid fprings or wells, ^^^nc ^^r 
and deliyer the water thereof to fuch perfons as reforted thereto }^^^^. 
to drink die waters thereof, and had and received from fuch cd according 
perfons fo reforting divers fums of money for fuch their attend- ^ priTite 
ance and en^lojment as fuch dippers : and whereas before and ^*^^ 
until the time of making the agreement hereinafter mentioned 
there fubfifted between Maurice Conyers efq. then lord of the 
faid manor, and the feveral freehold tenants of the faid manor 
hereinafter mentioned, divers difputes and controvcrfies touching 
and concerning the faid fprings or wells ; and whereas before ' 

the feveral grievances Yttxtixxdittr firftly^feeondly^ and thirdly men« 
tinned, and alfo before the making of the aft of parliament here- 
inafter mentioned, (to wit) on the ai^ day tf Novemhtr in the 
year of our Lord 1739* at Speldhurjl in the laid county of Kent^ 
the faid Maurice Conyers then being lord of the faid manor, and 
' die right honourable William lord Abergavenny^ Sydney Stafford 
Smjtbe efq. fsfc. tsfc. is^c. then being freehold tenants, who 
riben held lands and tenements of the faid manor, by certain 
articles of agreement then and there made between the faid 
Maurice Conyers of the one part, and the faid freehold tenants 
of the other part, and fealed with their refpedive feals, the faid 
Maurice Conyers and the faid freehold tenants did determine and 
finally adjuft the faid difputes and matters in difference between 
theiki, and amongft other things in the faid articles contained, 
the faid Maurice Conyers and the jfaid freehold tenants did in 
and by the faid articles agree, That m per/on Jbould be permitted to 
Vol. II. Ee attml 



4ii TiiNiTT ^ft^i i m. lit. ije^: 

attend atid foUcw the employment, of a dipper of the faid medicinal 
nvafer^y hutfuch asjbpuld be cfxfen htbe b9mftge off he courts taran 
to be held for the faid manor, and Ai^PROTib by thk KrU tf Itlk J8d 
inanori in which ct^ce^and APPioBATSoN f & «i;/t«iv vndowt^ and 




wards and before uie time of the^eVanies liereiiiaffdr fiJHy% 
fecondly^ and thirdly meulioncdy by a certain aft made ui the par- 
liament of our late fovereign lord king George the Second, at a 
^flions thereof « holdeo, in the. 13th year of hi^ revn at Wefim^ 
y?<r inthe county of Midiflefex^ intitled. An si£k for confirming 
juid eitabliChing certain articles of agrepn^ent niade between 
Maurice Conycrscfq. lord of the manor^pf ^fj/ff/Zm^thecoun^ 
fi k^ntf and the right honourable JFilli^ lord Jfi^^^V^ 
And other freehold tenants of the. faid manor, relying tp cctfaif. 
buildings and inclofures made anil. ere£led in and upqnpurt/^ 
(he waSes of the faid manor, and .for madding the i^i4 .agreement 
more effeftual for the purppfes thereby intended, it^was and is 
amongft. other things enafted^ tbax the faid.a^rt^Ies of agreement 
fo m^e and entered into by and.betwcen the faid Maurife (^nyers 
md.theXdid. freehold tenant/ p{ the faid manor, and in^the faid 
,^ before ft:t forth. and recited,. %nd every .artidcj^ claufe, CQve- 
.fi;^ot| a^d agreement therein inferted and confined , Ihpuld bci 
,an4 were by the faid a£l ratified, eflabliihed, and ^nfinned^ ac- 
.( ording to the tenor, purport, .a,nd true n^eaning of the famei as 
•}>y. the faid aft of .'parliament more fully appears } and w^iezeas 
before the time of the feveral grievances hereinafter jM^i 
fecon/Uy^ and thirdly ipentioncd, (to wit) at a. cpurtrbaron of Sir 
George ^e/ly knt. then lord of the fajd maqpr oi Rufthally (leU 
at SpeldturJ} aforefaid. in and for the. faid ,manor, on the 26rh 
iday of May ip the year of our Lord 17$$, before Thpmai&oaus 
gent, then (leward of the courts of .the f^ld aianp[r, the bid 
Elizabeth IfeUcry^ Sufaiifich Hercejr^ Elizabeth. Fry, Sarah Frji 
Jbm Cr^ps^ and ^nn Okilly were "duly chofen by jhp homage ot 
the faid court at the Jaid couit tp.be i\xQ,\i dippers at the (aid wells 
a&.aforefaid^ and affqrvvnrds, to. wit, on. the fame ds^y and year 
.s^orefaid at SpMbuf-fli ^forclaid, vxrt txpprovedff^ by. thf faid i^r 
,(?eor^ KelUy, then being lord qC t^ie faid i)n9nqr as aforefai^i 
and.dien and .there tppk t^poii thpmfcjvc^ t.h;. f^i^empJo^aU fi 
,,4l^J>ers'2% the faid wells r and by renfon thereolS., ami of the (fid 
agreement and the faid a£t, thejaid E. H^,, S. Af., J?. F.^ S. F, 
Ji^ C,, and 4- 0' became^ and at the time of the feveral gricvanpfs 
. bcreinaltc^ frjlly, feccffdly^ and thirdly n^entioned. y^crc,. and 
froni thenceforth hjtbertp .liave. Ijeen and fti1Larcyjr/£fr/atjSc 
itaid \yclls; yet the faid l)0rra/ j5(7i&c'r well knowing the. pr^r^iTo* 
.but contriving and fra^^dulentty intending to injure the hid plmf 
tiffs ^hiia thc/aid £. /r., S. AU £' F., S, JF;,.yf^ C, and ^..p. 
. l¥C|[jC fuch drfpifs as aforcfaid, (to wit) on the firll day of ^w 

in 



in iht year of our Lord 1 768^ and on divers other days and times 
between that day and the day of fuing out the original writ of 
the faid plaintiffs, did ufe and exercife the employment of a dipper 
at the faid wells, and did take and receive divers fums of money for 
txerdjinp fuch employment from divers perfotiSy who during that 
time reforted to the faid wells to drink the waters thereof, Ihe 
the faid Dorcas Bnker not being a dipper duly chofen by the homa^ 
at any court-baron of the faid manor, and approved of by the lora 
of the faid manor, nor having any right to ezerctfe fuch emptof- 
tnent as aforefaid, and by reafon tncreof the laid * plaintiffs loft •Thchuf- 
and were deprived of divers brge fums of money, which other- ^^* ■"* 
wife they would have received from the faid per fons fo reforting ****"** 
to the faid wells as aforefaid; and the faid f B. W.y S. -Af., £. F^ f Dippcrt 
S. F^i A.Cf and A. O. were greatly injured in their empUympij^ ®"'5^' 
of fuch </^^/ as aforefaid, (to wit) at S^Ai&i/f^ aforefaid ; and Second 
alfp whereas whilft the faid E. W., S. M., E. i%, 8. F., A. C, and ^^"^^ 
A, O. were fuch dippers fo chofen and approved of as aforefaid, 
(to wit) on the firft day of June in tlie year of our Lord 1768^ 
and on divers other days and times between that day and the day- 
of fuinjr out the original writ of the faid plaintiffs, the faid 
■Dorcas Baker well knowing the premifes, and contriving and in« 
juriouflv intending as aforefaid, did ufe and ext^rcife the employ^ 
nunt ot a dipper at the faid wells, (he the faid Dorcas Baker not 
being a dipper duly chofen by the homage at any court ^baron of the 
-faid manor, and approved of by the lord of the faid manor, nor 
htring any right to exercife fuch employment of fuch dipper a^ 
fifbreuid, by reafon thereof the faid />Ai//i/j^ loft and werc^ de- 
prived of divers large fums of money whicnotherwife they would 
iiave received from divers perfons who daring that time re farted 
<o the faid wells as aforefaid, and the faid E. W.y S. Af., E. R, 
S. F.y A. C, and A. 0. were greatly injured in their faid employ^ ^ 
*ment of dippers as aforefaid, (to wit) at Speldhurft afoufiid ; arid ' Thtnkoime. 
alfo whereas whilft the faid E. If., S. Af., E. F., S. F., A, C, 
and A. 0. were fuch dippers as aforefaid, (to wit) on the firft day 
of June in the year of our Lord 176S, and on divers other days 
And times between that day and the day of fuing out the original 
writ of the faid plaintiffs, the faid Dorcas Baker well knowing 
the premifes, and contriving and injurioufly intending as aforefaid^ 
did ufe and exercife the employments a dipper at the faid wells, (he 
the faid Dorcas Baker not being a dipper duly chofen by the homage 
at any court-baron of the faid manor, and approved of by the lord 
of the faid manor, nor having any right to exercife fuch employment 
of fuch dipper as aforeCiid, and by reafon thereof the faid f E. W,^ % ^<^\ 
S. M.y E.F., S. F,, A.C., and A. 0. were greatly injured in their J^*^^^ 
•faid employment of dippers as aforefaid, (to wit) at Speldhufft thepUintifc 
aforefaid ; and alfo whereas at the time of the fcveral grievances tbehoibwMU 
^hereinafter mentioned there were, and for divers (to wit, fifty) j*[«?»ji««f^ 
years now laft paft there have been and ftill are, certain medi- ^^ « 
cioal wells or fprings of water called Tuhbitdge Wells at Spiti- 

E c at hurfi 
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burn within the manor oiRuJlhall in the faid county of Ktntt 
and whereas during all the time aforefaid there hare been and 
ought to have been and (lill are and ought to be certain women 
called dippers^ not exceeding twelve in number, cbofin and to be 
Aofin by the homage at the^courts baron of the faid manor, and 
^proved and to be approved by the lord of the faid manor for die 
•time being, to' attend at tlie faid wells, and deliver the water 
thereof to fuch perfons as during all the time aforefaid have re- 
forted or do or (hall refort to the faid wells to drink the watett 
thereof, and during all the time aforefaid the faid women b 
th^en and approved as aforefaid have received from fuch peribni 
fo reforting as aforefaid divers fums of money for fuch thdr 
attendance and employment as fuch dippers^ to the comfortable (tip- 
port of themfelves and their families ; and whereas before the 
time of the fcveral grievances hereinafter mentioned, (to wit) at 
% court-baron of Sir George Kelly knt. then lord of the (aid 
inauor of Ru/ikall, held at Speldhurjl aforefaid in and for the fud 
manor, on the 26th day of May in the year of our Lord 1768, 
hefore Ttetnas Scoones gent, then (leward of the conrta of the 
faid manor, the faid E.IT.^ S. if., £. jP.^S. A, J. C, and J.O. 
.were dulv cho/en by the bmagi of the faid coun at the (aid cooit 
10 be fucii dippers at the faid wells as aforefaid, and afterwards, 
/to wit) on the fame daT and year aforefaid, at ZpetHmwft afore- 
said, were approved by the faid Sir George KeUy^ then being loid 
^f the faid manor as aforefaid, and then and there took upoa 
themfelves the faid employment of dtppers at the faid wells, andby 
.leafon thereof the faid t. Jr., S. if., E. R, S. F., -rf. C, and 
j{. 0. became, and at the time of the fereral grievances herein- 
after mentioned were and from thenceforth hitherto have been 
mod Aill are dipp^s at the faid wcHs ; yet the faid Dorcas Baktr^ 
well knowing the premifes, but contriving and w r ong fu lly is- 
• An tkt teiuling to injure the fA:d ^pLttKtTjfs whilft the faid f £. W% i.if^ 
irt^at'lH* jB. K. S* F^ a. C, and A. O. were fuch di/fers as aforefaid, {to 

t^^n^ ^"' ^^ ^^ ^^^ ^^T ^ J^^'^ ^^ *^ y^" ^ ^^^ l^td 176*, aiid 

tfppcfi. on divers other days and times between that cay and the day of 

t T^4i^ fuing out the ori^:;:al writ of the f.-iJ fliintiffs^ did ufe and ei- 

'******'* ercile th^r ev.p^iwur: of a d^tper at :!;e U;d wells, and did rake 

and rcctive liiverj iums of mcner fcr cxerdfinjr fach emphymett 

from dWrrs pcrfv>c$ who during fhit time retorted to the (aid 

welU to octuk tSe w^t.^rs thereof, the the (^ Dar.-ai Baker xxX 

bciajf a ^pf^r July irr-^i-i br the tsm.:^.' at any court-baron of 

the uid azia^'T, sni jpcrrveti of by tr.e Icri ct the ti'id maoor, 

•or hivb J !«Y r'^ht :v> cxerctf? fuch emplcy^v^t a* a:'v>rtfiid, and 

t AB ^ by reiwa lltetecf i!;< f lid ipLii-'iJx !r.l -;?.! ib-ctt deprived of. 

lUtttAii. ULveu Urw fumi ct r-cacr, which cthensi/e :h<iy vould hafC 

levxivevl from the i'lM rertors L^ riicrt:-^ tc rh^ uii wells ai 

I T^^p. atv>«vt\;id, iK^ :hr !'^:i | ^^^r* ^. -^*^, £. t.^ S. 7,^ ./.C, aad 

fct»«aly. A 0. w\.-r: ^'v:a:!v ii j -:ec 1:1 ihc'^r il: • ^yr :.. -.-t-.-^ •>: vj^d:pieTS 

Mi \kX AWKUL'j ^:c ^-'t* XI Sry:\i':*t''^i A£,:-i.i:u j ana alio 
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whcrcw, whilft the faid E. JT., S. M., E. F.y S. F.^ J. C, and, Fifth wmr 

A. O. were fuch dippers as aforcfaid, (tCL wit) on the ^rft day of 

Jtme in the year of our Lord 1768, and on divers other day» 

»iid times between that day and the day of fuing.outtbe original 

writ of the izLiA plaintiffs^ the faid Dorcas Bflher well knowing 

the preinifeSf and contriving and injurioufly intendmg as af6re-> 

faid, did ufe and exercife the employment of- a dipper at the laid 

veils, (he thie faid Dorcas Baker not being a dipper duly chofen 

by the homage at any court-baron of the faid manor, and approved 

of by the lord of the faid manor, nor having any right to exercife - 

fuch employmhtt of fuch dipper ^s aforefaid, and by reafon thereof 

the faid plaintiffs loft and were deprived of divers large fums of 

inoney, which otherwifc they would have received from divers 

perfons who during that time reforted to the faid wells as afor^* 

faid, and the faid E. H^., S. M., E. E.y S. F., A. C, and A. O. 

were greatly injured in their faid employment oi dipper f as afore- 

faid, (to wit) at Speldhurjl aforefaid ; and alfo whereas, whilft Sixthcoont; 

the faid E. W., S. M.^ E. F., S. F.^ A. C, and A. O. were fndi 

dippers as aforefaid, (to wit) on the.firftday of June in the year 

ot our Lord 1768, and on divers other days and times between 

that day and the day of fuing out the original writ bf the faid 

plaintiffs J the faid Dorcas Baker, well knowing the premifes, and 

contriving and injurioufly intending as aforefaid, did ufe and 

exercife the employment of a dipper at the faid wells, (he the faid 

Dorcas Baker not being a dipper duly chofen by the homage at any 

court^baron of the faid manor, ^nd approved of by the lord of the 

faid manor, nor having any right to exercife fuch implement of 

fuch dipper as aforefaid, and by reafon thereof the faid £. JF^^ 

S. Al.y E. JF.f S. F.i A. e., and A. 0. were greatly injured in then: 

faid employment of dippers as aforefaid, (to wit) at SpeldhurS ; 

aforefaid » whereupon the {ud plaintiffs fay they are injured, and 

have fudained damage to the value of 100 A, and thereof they 

bring fuit, i^c. 

The defendant has pleaded the general iflue, that (he is not 
guilty of the premifes above laid to her charge, and thereupon 
iflue is joined, which is entered of Hilary term laft. 

This caufe was tried at Maid/lone the 6th day oi Afarcb 17^ 
before Mr. Juflicc Clive^ when a vcrdidk was found for the 
plaintifFj upon the fecond, third, fifth, and fixth counts in the 
declaration, and 5/. damages, fubje£l to the opinion of the court 
upon the following cafe, which ftates. 

That the plaiiuifFs gave in evidence a private aii rfparRameni The cafe 
pafTcd in the i yh year of king Geo. the 2d. confirming certain ar- ^^^^ 
tides of agreement inferted in the faid aftj in which are con- ^^un* 
twined the two following claufes, Iviz.) 

Jicj "Fifthly, 
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^ EiftBIjr; It is alfo farther agreed between tbe faid partks, 
. ■ ^ that the faid Manrke Cwyers and hb heirs aod afligns, and 
^ the feveral freehold tenants parties hereto, and their re» 
<< fpeAive heirs and affignsy (hall and will from time to ume, 
*< and at all times for ever hereafter, permit and fufier the did 
^ medicinal fprings or wells of water called Tunbridgi Wdls^ 
^< the place or flfed near the faid fprings called Dippers-baUytni 
<< the walks called Tunbridge Wells Walks^ and all ways, 
** paffages, and open pieces of groundi part of the faid premifes, 
*^ or leading therctOi which are particularly fct forth and diftin- 
** guifhed in the plan of the prcmifcrs hereto annexed, to re- 
*' main always open and free for the public ufe and benefit of 
*^ the nobility and gentry and other pcrfons reforting to, or Ire- 
*< ^uenting Tunbridge Wellsy in the manner the £ime now are, 
. ^< or lately have been, ufed, and that the faid Maurice Conyrt^ 
** his heirs and aiSgnSf (hall and will from time to time join and 
*^ concur in doing all fuch aAs and things as (haU be neceflary 
<* for the ptcparing and keeping the fame open and free, accord^ 
^^ ing to the true intent and meaning of this agreement. 

<^ Thirteenthly % Alfo it is hereby further agreed by and be- 
^' tween the parties bercto» that no perfon (hall be permitted to 
*^ attend and follow the employment of a Spper of the (aid me- 
^< dlcinal waters but fuch as (hall be chofen by the homage at the 
^< conrt^baron to be held for the faid manor, and appnrued by the 
^^ hrdrftbe manor; in which choice and approbation the wrues^ 
'•• tDn^/, and daughters of freehold temnts ef the faid manor fi^ 
'«' be preferred^ and (hall not exceed the number of twelve." 

It did not appear in evidence that the homage and lord had ever 
sQed under the faid z€t of parliament, or tfiat there had ever 
been any dippers chdfin by the homage, and appr^ed by the lord 
from the time the faid z(k pafled until the 26th x>f J/oy 1768, 
when^ at a court^baron then hv>ldeny the homage chofe, a6d.the lord 
'itfpnrved, &c. pront tbe (bllowing entry Upon the rolls of the (aid 
'<:ourt, (vifz.) ' 

«^ At a court-baron of Sir George Kelly lent, lord of the manor 
'« of Ruflhall^ held at &felihurfl in and for the faid manor on the 
*' 26th day oiuMay in the year of our Lord 17681 before Thomas 
** Scoaties gent, fteward of the court of the faid manor. 

«^ Alfo the homage aforefaid do choo(e Elizabeth WelkrAhc 
<« wife of John JVeller^ Ann Cripps widow, Sarah Fry the wife of 
•« Benjamin Fry^ Swfanm Mercer the wife^f. John Mercer^ EUzO' 
«« beth Prj the wife of Thohas Fry^Ann OiM the wife of ITiUim 
« OHU, Mary tbe wife of William Frietid, and Dorcas Baker 
** fpiuUer, toatteud and followthetrnploymentof ifi/^rjx>f the 

<« medicinal 
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^ medicinal waters within this maaor, commonly caUej ST^mn 
<^ krulg€ Wilit^ fubjed ^everthelefs to iktopprvbation of tbe lord 
*' of the faid manor. 

<^ TbehriP} approbatum : At this colirt ^vt Gwrge Kelly luat. 
** lord of this manor, approves of all the* perfons fo ct^m by tbt 
«' homage for dipperi aforcffid, Dorcas Baker only excepted." 

It did not appear in eridence that any mfia was giveof prenoof 
to the holding of the laid courts of ao j iniention to s^point Jiffift 
there. 

It appeared in evidence that Dorcas Bitter the defendant was 
the daughter of a freehold tenant of the manor, and alfo a free* 
hold tenant in her own rightj but np evidence was given by the 
plaintiffs that they or either of them were, or was refjpeftiveiy 
the wife> widow, or daughter of a freehold tenant. 

It appeared that the defendant Dorcas Baker had a£led JS a 
dipper during the lad fummer, but there was no ph>of of her 
having received any gratuity, other than general evidence, that 
the employment of a dipper is attended with profits which arilc 
from the voluntary contributions of the company reforting tp 
Tunhidse tFel/s. 

This cafe' was twice argued at the bar ; the firft time in Ea/ler 
term lad by Serjeant Jephfon for the plaintiffs and Sterieant tfares 
for the defendant, and the fecond time in this term by Serjeant 
JLeigh for the plaintiffs and Serjeant ForJUr for the defendant. 
After a few days time taken to confider, judgment was given 
for the plaintiffs per totam curiam, to the following, efied : 

C«rw-*There are two general queftions in this cafe; ly?, Wlie- 
thcr the defendant Dorcas Baker, the daughter of a freehold tenant 
bf the manor, and chqfen by the homage to be a dipper at the Wells^ 
but not approved of by the lord of khe manor, can jufUy follow or 
exercif<p the employment of a dipper F. 

2dlyj Suppofing (he cannot, Wtether the plaintiffs have a right 
to recover in this zQSon i 

As to the firft queflion,we are all of opinion that the defend- 
ant cannot juftiy follow or extrcife the employment of a dipper; 
the words of the agreement between the lord and his fredold 
tenants are, << That no perfon ihall be permitted to attend and 
<< follow the employment of a dipper of -the medicinal waters, 
** but fuch as fhall be cho^ by the homage at the comrt-faarou to 
<< be held for tbe manor, and offrMd bj the lord, bfc/' whidi 
are now tbe words of an -ad dF parliament, ad as dear and 

plai4 
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phin as words can poffibly be ; none (hall be dippers bat fucH 
peiibns ae (hall be cbofen by the homage and alfo approved of bj the 
lord; Dorcas Baker (it appears) was not approved oU but on the 
contrary was excepted againft by the lord ; therefore by the deaf 
ivordsof the (latute (he (hall not be permitted to attend and 

i(^ow the cmplcjmcut of a Upper. * 

» 

The intention of this (latute is alfo plain : before the making 
thereof, there was a great conteft between the lord and his tenants 
touching their right of common, thefe wells, and other knatters ; 
the lord was much benefited by the great rcfort of the nobility 
and gentry to drink the waters, and the tenants thought thenv- 
felve^ injured in their right of common, ^e.; at length the arti- 
cles' of agreement were made and executed, and being found to 
be for the mutual advantage of the lord and tenants, were con- 
firmed by parliament and made firm and permanent ; the benefit 
of thefe waters being thereby given freely to the public, it was 
ncceffary to eftabli(h a rule, how, and in what manner, they 
fiiould be dealt out to the public, the tenants having loft part of 
their common, thought they ougbt in confideration thereof to 
have fome benefit, therefore to prevent ftrife, confufion,. and a 
kind of civil war amongft the tenants, which muft nece(rari]y 
follow if every body who pleafed was fuffered to ezercife the 
employment of a dipper^ it was agreed that the homage (hould 
choofe and the lord (hould approve^ not more than twelve perfons 
to be dippers s fo that, by this law, all dilTolute idle perfons are 
prevented, and no perfon (hall come to be a dipper at the wells^ 
but whom the lord pleafes, who is the owner of the foil where 
they are \ cujus eft dare ejus ejl dtfponerei it was a very right mea- 
fure, that every perfon (hould be (as it were) ftamped with the 
feal of both the lord and the homage, before (he (hould be per^ 
mitted to excrcifc this employment of dipper ; fo that we have 
9U> dopbt but the lord muft approve. 

Another tnatter was mentioned at the bar as to this firft quef- 
tion, and that was, whether thefe words in the articles and the 
ftatute, {v/2 ) ** /// which choice and approhatim the wives ^ nvidews^ 
«* and daughters of freehold tenants of the manor J!}a/l he preferred/* 
are mandatory or direBory ; but this not bcinj; an action againft 
the lord for refufi ng to approve of Dsrcas Baker after (he was 
chofcn by the homage, wc need not determine this matter. There 
are many cafts where the words of a ftatute feem to be mandatory^ 
yet have bcpn held to be only direElory / and fo r cofiira^ whe#e 
words which feem to be direSlory^ have been held x,o\>^ mandatory^ 
the fubjetl-matter of a ftatute muft explain the true meaning 
thereof. 'Ihe words in the prefent cafe feem to be mandatory^ 
and yet, on the other hand, if they be Qlfoluiely comptilfory^ it wiU 
take away the chcice and approbation of any other perfons but the 
wveSf widozv:,aui! dzu^hiers of freehold tenants; we give no opiniMi 
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ts to this matter, but think that if the homage do choofe the 
svifty ividoWf or daughter of d freehold Unatit to be si £f^9 the 
lord ought to approve of mch perfon, unlefs he has fome good 
exception againft her: if Dorcas Baker could have an aAioa 
agaioft the lord for not approving of her after the homage had 
chofen her, (he could only recover {lamagesj and not afpecific relief g 
but let her right of a£lioa againft the lord be what it will, it does 
Hot apply to our cafe } at prefcnt we are of opinion ihe cannot 
juftly follow or exercife the employment of a dipper^ which brings 
us to the 

Second queftion, which is. Whether the plaintiffs have a right 
to recover in this adlion i 

Several obje£bions were made by the^ounfel for th« defend* 
ant : i^. It was faid, that there muft be both an injury and a da- 
mage done to, and fuftained by the plaintiffs, to fupport an 
adiiou upon the cafe : in anfwer to this, we (ay here is both an 
injury and a damage; an injury ^ by the defendant's difturbingr 
the dippers in the exercife of their right or employment^ and a real 
damage in depriving them of fome gratuity which they would 
otherwife have received, perhaps more than they might truly de- 
ferve, for th^ir labour and pains : belidesi an a£lion upon the 
cafe will lie for a poflibility of a damage and injury; as for per- 
fuading A. not to come and fell his wares at the market of J3., the 
lord of the market may have this a£lion. 

21//^, It was faid, that this is not fuch an ojffice or employment 
for which an aflizc would He, and therefore this a£tion will not 
lie : in anfwer, we think this may be an employment for life deter** 
minable upon mifbehaviour *, and if fo, it is a freehold, has a cer** 
tain place where it is to be exercifed, and may be put in view to 
the Kccognitors ; however, we think it fuch an interefl ol: employ^ 
ment that an a£tion upon the cafe will lie againft a ftranger for a 
difturbance therein. 

3^^^, It was faid, that no notice was given previous to the 
holding of the court-baron on the a6th of May^ of any intention 
to appoint dippers tliere, which ought to have been done : in aa« 
fwtr to this it is ftated in the declaration, that the dippers were 
chofen and approved at that court-baron ; and Mr, Juftice Clivi 
has reported, that it was proved at the trial, that the ufual notice 
of holding the court-baron was given ; it is the court of the fne* 
lolders who are the judges thereof} the Reward is only their 
pnthonotaryy and notice is never given of any particular bufinefs to 
be done at a court- baron ; if any body is to give notice, it muft 
be done by ^z freeholders y for it is their court, and they are the 
fuitors thereof. What ? muft the freeholders give notice to the 
freeholders ? It is nonfiinfe to fay fo \ and perhaps the greateft 
fart of them may be diff erfcd all over England^ or many of them 

may 
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AU^ be abroad in other countries. Bat here is the oBofparUament 
which gires them all notice ; fo we are of opinion .that mttct of 
tlus particular buCnefs to be done was not necefiary to be giTen 
bj> or to any body. 

Afhly^ It was faid the plaintiffs cannot join in this aftSoit. 
But we think they mud join, for although i^a Uppers ix^feveraUj 
entitled to receirc for tneir own feveral nfe fuch Tohintary gra- 
tuities as the nobility and gentry are plcafed to give them refbec- 
tively, yet with regard to a ftranger's difturbing thcih in their 
ifuployment^ they are zM jointly concerned in point of intereftj it 
18 a tort as done to them all, like the cafe of the two mills in 
a Saund. 215, 2i6| 217., whereof the two plaintiSs were fcrc- 
fally owners, and joined in a£tion againft the defendant for not 
grinding at one or either of their mill$| which he was ob%ed 
to do by the cuftom of the manor ; the principal objeAion ^r^ 
was, that the plaintiffs had joined in one a£tioi^ where . it ap« 
fCMitA their intercds V9ttzfeveraU Hales C.J. and the whole 
court were of opinion that tney might well join in aAion, for 
although their intereRs zrt feveral^ yet the not grinding atcith^nr 
of their mills is one -entire joint damage to both the plamtiffs, for 
which they (hall have their yo/n/ a&ion, or otherwife the damages 
would be twice recovered, if they fliould bring their feveral ac- 
tions. X Vent. 167, 168. S. C, 2 Lev. 27. S.C. this cafe is 
direflly in point as to this objedion. 

Ithly, It was obje£led that the plaintiffs ought to have al* 
\ ledged in their declaration that the dippers were ready to dip at 

the wells ; but they have alledged that they took upon them- 
felves the* faid employment of dippers at the wells, and that the 
defendant well knowing thereof difturbed them, Wr . that is well 
enough. 

TLaJlly^ It was objefled that the hujlmnds and wives ought not 
to hzwc joined in this adlion. In anfwcr to this, it is very diffi- 
cult to reconcile all the cafes in the books touching this matter 
of joinder in aclion ; at prcfcnt it is fufficient for us to fay that 
this a£lion is not grounded on any contraft exprefs or implied, 
but the hujbands zrt joined to aflert the right and inierefl of their 
vfives^' which has been didurbed and injured by the defendant; 
whatever be the nature of this right, inters/l, or employment, it is 
licr own, the h'ujhand haf h nothing at all to do with it, he only 
jcins for conformity ; it is a ftronger cafe than an aAion by hnron 
and feme touching the wife's lands where they mufl join, i Buljl. 
^ I .^^r than 'the cafe of a debt due to the feme dumfala wherein 
they mad join. Moor 422. Baron pofTefled of tithes in right of 
the /Ivwr, ' they mull join in the aftion of debt upon the J?dt/. 
2 &d. 6, for not fetting forth tithes, bccaufe the j^m^ is propric- 
Cro.Car. tor. Cro. -£/. <^o8. 6 13. So in the cafe at bar the yiv/.v is the 
.418,4x9. ,prQprictor'; and if flie mufty-V/i in a cafe where the huibund has 
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an tntereft in her lands, a fortiori (he moll join in the prefent 

cafe \ they may join in trefpafa de ckutfofraBo and catting their 

grafs, Cro. EGz. 96. ; pmd this fame point was ruled in the cafe 

of Willy and bis wife v. Hawhfmore^ B. R.^ that they xnaLjjem in 

trefpafs quare daufum foegii of the wife's land. Whererer the 

wife is the meritontos caufe (he mzjjoin in a£lion : a very ftrong 

cafe to this.porpofe is 2 SiJ. laS., and fo is Cro. Jac. 77., which 

was cafe by baron and feme upon an ajfun^t for curing a wound 

by the wife^ and alled^ged infaBo that (he cured it, refohred (he 

was the caufe of the a&on, and fo the a£lion brought in both 

their names was well enough. The cafe of Holmes and fvifo r. 

Wood (argued in Mich, term 3 Ceo. 2. but not determined dll 

Eafier term following) was an aQion upon the cafe wherein die 

plsuntiffs declared upon a quantum meruit for a cure done by the' 

plaintiff's ^nfe; and upon another count for medidnes and 

plaftcrs found and provided for the defendant; Upon a general 

demurrer it was obje&ed that die wife could not join^ for that 

(he was not the fole caufe of the aaion, becaufe the medidnes 

and plajlers were the huJbaMPs own property^ and the damages 

could not be fevered; and of that opinion was the court; but- 

they faid that if the aflion had becii brought for the lahur of. the 

wife onlj^ (he might well have joined, Cirtb, s. P« 
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